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Research Methods in Law

The aim of this book is to explain in clear terms some of the main methodological
approaches to legal research. This is an edited collection, with each chapter written
by specialists. in their field, researching in a variety of jurisdictions. Fach contributor
addresses the topic of ‘lay decision-makers in the legal system’ from one particular
methodological perspective, explaining how they would approach the issue, and dis-
cussing why their particular method might, or might not, be suited to this topic. In
asking all contributors to focus on the same topic, the editors have sought to provide
a common ligk chroughout the text, thereby providing the reader with an opportu-
nity to draw comparisons between methods with relative ease. In light of the broad
geographical range of its contributors, the book is aimed at an international reader-
ship. This book will be of particular interest to PhD students in law, but it will also
be of use to undergraduate dissertation students in law, LLM research students as well
as prospective PhD students and eatly-year researchers.

Dawn Watkins is a Senior Lecturer in Law at the University of Leicester. Her
research interests are in law and humanities, legal history, legal education and family
law. She teaches on undergraduate courses in equity and trusts and family law, and
has been involved in the design and delivery of training programmes for postgraduate
research students. She is also involved in the supervision of PhD students. She was
awarded a university teaching fellowship in 2012 and was shortlisted for the Law
Teacher of the Year Award 2013,

Mandy Burton is a Professor of Socio-Legal Studies at the University of Leicester.
Her research interests are in criminal justice, family law and socio-legal studies, with
a particular focus on legal responses to domestic violence. She has carried out
numerous empirical research projects, many of them commissioned by UK government
departments. She teaches criminal law and justice to undergraduates and socio-legal
research methods to postgraduate students.






Research Methods in Law

Edited by
Dawn Watkins and Mandy Burton

j ed Routledge

8 Taylor & Francis Group

LONDON AND NEW YORK



First published 2013
by Routledge
2 Park Square, Milton Park, Abingdon, Oxon OX14 4RN

Simultaneously published in the USA and Canada
by Routledge
711 Third Avenue, New York, NY 10017

Rontledge is an imprint of the Taylor & Francis Group, an informa business

© 2013 editorial matter and selection, Dawn Watkins and Mandy Burton;
individual chapters, the contributors.

The right of Dawn Watkins and Mandy Burton to be identified as the editors of
this work has been asserted by them in accordance with sections 77 and 78 of the
Copyright, Designs and Patents Act 1988.

All rights reserved. No part of this book may be reprinted or reproduced or utilised
in any form or by any electronic, mechanical, or other means, now known or
hereafter invented, including photocopying and recording, or in any information
storage or retrieval system, without permission in writing from the publishets.

Trademark notice: Product or cotporate names may be trademarks or registered
trademarks, and are used only for identification and explanation without intent to
infringe.

British Library Cataloguing in Publication Data

A catalogue record for this book is available from the British Library

Library of Congress Cataloguing in Publication Data
A catalog record for this book has been requested.

ISBN 978-0-415-67214-6 (hbk)
ISBN 978-0-415-67215-3 (pbk)
ISBN 978-0-203-48935-2 (ebk)

Typeset in Garamond
by Taylor & Francis Books

MiIX

Paper from
responsible sources

FSC® C013056

Printed and bound in Great Britain by
'T] International Ltd, Padstow, Cornwall

FSC

wnwtso.org




Contents

Notes on contributors
Acknowledgements

Introduction
DAWN WATKINS AND MANDY BURTON

Doctrinal research: researching the jury
TERRY HUTCHINSON

Socio-legal studies: a challenge to the doctrinal approach
FIONA COWNIE AND ANTHONY BRADNEY

Doing empirical research: exploring the decision-making
of magistrates and juries
MANDY BURTON

Legal research in the humanities
STEVEN CAMMISS AND DAWN WATKINS

Legal histoty
PHILIP HANDLER

Comparative law and its methodology
GEOFFREY SAMUEL

Critical legal ‘method’ as attitude
PANU MINKKINEN

Bibliography
Index

vi
viii

34

55

85

100

119

139
152



Notes on contributors

Anthony Bradney is Professor of Law at Keele University. His research ranges over a
wide area, including law and popular culture, the legal profession and religion and
law. He has published extensively, including Conversations, Choices and Chances: The
Liberal Law School in the Twenty First Century (Hart, 2003) and Law and Faith in a
Sceptical Age (Routledge/GlassHouse Press, 2009). He is an Academician of the Acad-
emy of Social Sciences, a former Vice Chair of the Socio-Legal Studies Association and
a member of the Advisory Editorial Board of the Jowrnal of Law and Society.

Mandy Burton is a Professor of Socio-Legal Studies at the University of Leicester.
Her research interests are in criminal justice, family law and socio-legal studies,
with a particular focus on legal responses to domestic violence. She has carried out
numerous empirical research projects, many of them commissioned by UK gov-
ernment departments, She teaches criminal law and justice to undergraduates and
socio-legal research methods to postgraduate students.

Steven Cammiss is a Senior Lecturer in Law at the University of Leicester. He has a
longstanding interest in law and language, with a particular focus on language use
in interaction in legal setcings. His PhD utilised narrative analysis to examine narra-
tive production in the courtroom within the mode of trial hearing. A recent project
(with Colin Manchester of the University of Warwick) adopted a socio-linguistic
and ethnomethodological approach to explore the language of complaining in a
legal setting (objecting to a licensing application).

Fiona Cownie is Professor of Law at Keele University. A former Vice Chair of the
Socio-Legal Studies Association, she is an Academician of the Academy of Social
Sciences and a member of the Peer Review College of the Arts and Humanities
Research Council. She has published widely in her specialist field of legal education,
including Legal Academics: Culture and Identities (Hare, 2004) and with Ray Cocks ‘A
Great and Noble Occupation!” The History of the Society of Legal Scholays (Hart, 2009).

Philip Handler is a Lecturer in Law at the University of Manchester. He has published
widely on criminal law and justice in nineteenth-century England.

Terry Hutchinson is an Associate Professor within the QUT Law School. She
teaches criminal law and legal research, and has published widely in the areas of



Notes on contributors  vii

youth justice and postgraduate legal research training, including Researching and
Writing in Law (Thomson Reuters, 3rd edn, 2010). She has served as a full-time
member of the Queensland Law Reform Commission, is a past Chair and current
member of the Queensland Law Society’s Equalising Opportunities in the Law
Committee (since 2002), and a member of the Law Council of Australia’s Bqual-
ising Opportunities in the Law Committee (since 2004). She was a member of the
Australasian Law Teachers’ Association (ALTA) Executive from 2005 to 2011 and
served as Editor in Chief and then Associate Editor of the peer-reviewed Legal
Education Review 2004--11.

Panu Minkkinen is Professor of Jurisprudence at the Faculty of Law, University of
Helsinki, Finland. Over the years his research has focused on philosophical and
theoretical perspectives in law (especially the critique of Kantian and neo-Kantian
jurisprudence) and critical legal scholarship, as well as interdisciplinary themes at
the intersection of law and the humanities. His major publications in English include
the monographs Thinking without Desive (Hart, 1999) and Sovereignty, Knowledge, Law
(Routledge, 2009), and numerous articles published in leading jurisprudential and
theoretical journals. His current research interests include a monograph on law as a
human science and a project in constitutional theory.

Geoffrey Samuel is a Professor at the Kent Law School and is a Professeur Affilié at
the School of Law, Sciences-Po, Paris. He holds doctorates from Cambridge,
Maastricht and Nancy (honoris causa), and specialises in the law of obligations and
in comparative law. He publishes regularly in the leading law journals and in edited
books and his latest monograph is The Law of Obligations (Edward Elgar, 2010).

Dawn Watkins is a Senior Lecturer in Law at the University of Leicester. Her
research interests are in law and humanities, legal history, legal education and
family law. She teaches on undergraduate courses in equity and trusts and family
law, and has been involved in the design and delivery of training programmes for
postgraduate research students. She is also involved in the supervision of PhD
students. She was awarded a university teaching fellowship in 2012 and was
shortlisted for the Law Teacher of the Year Award 2013.



Acknowledgements

We wish to thank Panu Minkkinen for his encouragement in the eatly stages of the
planning of this book. We are grateful also to Katie Carpenter from Routledge for
her assistance in the formative stages of the publication and to Stephen Gutierrez,
also from Routledge, for his help in the book’s final publication stages. Thanks to our
conttibutors, all of whom have provided authoritative, informative and thought-
provoking contributions, in spite of heavy workloads and pressing schedules. Finally,
special thanks are due to Tracey Varnava, who was involved initially in the editorial
process and who must take the credit for coming up with the ‘one topic’ idea which
is a distinguishing feature of this book. At the time, Tracey was the Associate
Director of the UK Centre for Legal Education and her remit included lead respon-
sibility for the UKCLE’s research strategy, focusing on issues such as providing
funding and online resources to support the teaching of legal research skills. Since the
closure of the UKCLE in 2011, Tracey has worked at the Solicitors Regulation
Authority as the Education Research Manager. At the time of writing, Tracey is due
to take up a new post as the Associate Director of the Undergraduate Laws
programme at the University of London.



Introduction

Dawn Watkins and Mandy Burton

The aims of the book

Our motivation for writing and co-editing this book came primarily from our
experiences of supervising PhD candidates and from being involved in the design and
delivery of training sessions for postgraduate research students. Our aim in producing
it has been to provide an explanation of some of the main research methods in law, in
a clear yet critical and authoritative manner.

We envisage that the book will be most effective if read as a whole. This will
enable the reader to gain not only an understanding of each of the methods discussed
but, more importantly, to gain an understanding of the inter-relationship between
these methods and the advantages and disadvantages of relying on one method in
preference to another, or on a particular combination of methods, in the pursuit of
any given research question. It also gives the reader an idea of the vast array of pos-
sibilities cthat are open to her in the planning, development and pursuit of any
research project in law.

In order to facilitate this holistic approach, we have asked all of our contributors to
focus on one research topic.! There were, of course, a host of possible topics, but we
opted for ‘lay decision-making in the legal system’ as it offered sufficient opportunity
for consideration across a variety of disciplines and jurisdictions. Contributors have
drawn on their own work and upon the work of others in order to provide examples
of research carried out via a particular method, or combination of methods, within
this single topic.

We anticipate that the book will be suitable for use by postgraduate research stu-
dents and by early career researchers in law. It provides a useful point of reference for
the ‘lone researcher’ but it is by no means intended to operate in isolation as a ‘how
to’ manual. As will be discussed further below, the book incorporates the work of a
wide range of legal scholars, whose views are not always compatible. These incom-
patibilities will prompt a number of thoughts and reflections on the part of the
reader, which she will need to weigh up and consider in the context of her own
research. More importantly, they provide the basis for discussion and debate. We
would encourage the reader to use every available opportunity to talk extensively
about her research plans, to as wide an audience as possible, in both formal and
informal settings. It can take considerable courage to do this, particularly in the
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formative stages of a project. However, our expetience has been that a willingness to
enter into a discourse about one’s research is hugely beneficial. Not least because it
prompts a refining of the research question and allows for the early identification of
any methodological inconsistencies.

On method and methodology

The terms ‘method’ and ‘methodology’ are used frequently in the context of legal
research. They are sometimes used interchangeably to mean the same thing, but they
are often used also to mean slightly different things. It is important, therefore, to
explain what we mean, and indeed what we do not mean, by ‘method’ in the title of
this book. A definition of ‘method’ provided by the Oxford English Dictionary is useful
here: ‘A special form of procedure or characteristic set of procedures employed (more
or less systemarically) in an intellectual discipline or field of study as a mode of
investigation and inquiry, ot of teaching and exposition.’? In the context of this book,
we are primarily concerned with method as it relates to the practice of legal research:
‘what you actually do to enhance your knowledge, test your thesis, or answer your
research question’.?

By contrast, the term ‘methodology’ is defined as ‘the study of the direction and
implications of empirical research, or of the suitability of the techniques employed in
it’ or, ‘(more generally) a method or body of methods used in a particular field of
study or activity’.® It is clear then that ‘methodology’ can be used (and is frequently
so used) to refer collectively to a group of chosen methods, but it is crucial to
appreciate that the term is also used to refer to the thinking that takes place about
methods; or the thinking that takes place owtside of the practical aspects of a research
project and which determines its design. Cryer et al. explain this as follows:

Every legal research project begins from a theoretical basis or bases, whether such
bases are articulated or not. The theoretical basis of a project will inform how
law is conceptualised in the project, which in turn will determine what kinds of
research questions are deemed meaningful or useful, what data is examined and
how it is analysed (the method). Often these are atrived at unconsciously ... We
believe, however, that it is better to be open about the bases of research and to
think about them than to leave them unaddressed and uncritically accepred ...
For us, methodology has theoretical connotations. Moreover, methodology is
closely related to what we understand the field of enquiry ... to be. Methodology
guides our thinking or questioning of, or within, that field or both.”

For this reason, readers of this text will discover that an appreciation and under-
standing of methodology, as it is defined here, is an essential precursor to the pursuit
of legal research. Whether or not the researcher is aware of it, her ‘world view’ will
influence every aspect of her research, not least her choice of method.

Readers will discover that the approaches of our contributors tend to vaty in their
use of the terms ‘method’ and ‘methodology’. Nevertheless, all of them agree that
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establishing an appropriate theoretical basis for a research project is as important as
determining the appropriate method/s for carrying out the research. Handler, for
example, warns against projecting our modern conceptions of law onto the past when
cartying out research in legal history. Instead, he argues, ‘the task is to understand
and perceive the limitations on what could be asked chen in order to grasp the
questions that can be asked now’.® Cownie and Bradney note that socio-legal
empirical scholars have been accused of producing pootly theorised or methodologi-
cally weak work and they remind us that ‘choosing the appropriate theoretical
approach and the method of investigation is just as important for the socio-legal
researcher as all the other aspects of socio-legal research’.” This is a theme which is
taken up by Burton in her chapter on empirical studies, where she states that
‘developing and testing research theory is a significant part of the empirical research
process ... The kind of research done will depend to an extent on the theory under-
pinning it.”® Taking this one stage further, Samuel seeks to demonstrate thac it is
neither possible nor appropriate to draw a distinction between ‘method’ and ‘per-
spective’ in the field of comparative law. He states: ‘'method is in fact central to
comparative law but ... in understanding what is meant by “method” in this domain
one must have a commitment both to theory and to interdisciplinarity’.” He then
goes on to demonstrate this with considerable expertise in his comparison of the
institution of the jury in English and French law.

We have placed at the beginning and at the end of this book Terry Hutchinson’s
‘Doctrinal Research: Researching the Jury’ and Panu Minkkinen's ‘Critical Legal
‘Method’ as Attitude’, partly because they put forward two extremes of thought on
this issue of ‘method’ and ‘methodology’. In keeping with the views expressed by all
of our contributors, Hutchinson acknowledges that {als with all research endeavours,
the individual scholar’s theoretical stance towards the topic can be a pervasive influ-
ence in determining the questions being researched’ and she notes with some regret
that the underlying views of the doctrinal researcher are rarely articulated.'® How-
ever, in the course of her discussion, Hutchinson makes reference to an argument put
forward by Pauline Westerman, that it is possible for the pure doctrinal researcher to
claim amnesty from this demand to both acknowledge and identify her theotetical
standpoint on the basis that ‘the legal system itself functions as a theoretical frame-
work’ ™! for a researcher pursuing this method of enquiry.

Hutchinson predicts that this claim for neutrality is likely to be disputed by Cri-
tical legal theorists'? and the reader will not be surprised to find thac Minkkinen
does indeed challenge this view. But, rather surprisingly, Minkkinen does not focus
his attention on disputing the claims made by his positivist counterparts. Rather, in
the most subversive of all our chapters, Minkkinen turns his attention to his own
‘tradition’, arguing that ‘all legal methods, be they conventional or allegedly “cri-
tical”, impose limitations into the ways in which the researcher produces legal
knowledge ... A “critical legal method”, if there is such a thing, would, then, be no
different. Textbooks in the area are cluttered with the nomenclature of acceptable
frameworks for critical “methods”, and in its insistence on complying with them,
critical legal research can often be just as orthodox in its approach as its more
conformist cousins.’*® Consequently, Minkkinen rejects the notion of there being a
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‘critical legal method’ and argues instead that ‘a “critical” perspective to law can only

. . » Lo . . . ) 14
be more like an “attitude” than a scientifically motivated methodic approach’.*

Thinking inside the box? A call to context

The image that is reproduced on the front cover of this book is a photograph of La
Téte an Carré, an aluminium structure which forms part of the Central Library of
Nice. It was designed by French artist Alexandre Joseph Sosnowsky, known as Sacha
Sosno (b. 1937), who describes it as ‘the first monumental inhapited sculpture in the
world’. 13 The title of this work has been described in English as “Thinking inside the
Box',!¢ a phrase that provides a useful analogy for this final part of our discussion
which is, broadly speaking, a call to context. At this point, the reader would be for-
given for suggesting that ‘thinking outside the box” would be a more appropriate
choice of phrase. Many of the views expressed by contributors to this book represent a
significant challenge to the ‘insider’s view’ of doctrinal research that is advanced by
Hutchinson, and critiqued by Handler in his explanation of the ‘intetnal’ study of
historical legal doctrine. This book will certainly challenge readers who are intending
to take a pure, doctrinal approach to their research to provide a justification of their
reason for doing so. But, as the forthcoming discussion will demonstrate, we are not
so much encouraging the researcher to ‘think inside the box’, but rather we seek here
to invite the researcher to give some active thought to the realm or realms of think-
ing that she is seeking to inhabit in the course of her research. To effectively push the
boundaries of knowledge ‘outside the box’, the researcher must first ensure that she is
fully conversant with the traditions of her environment.

In her discussion of the doctrinal research method, Hutchinson argues that doc-
trinal research ‘still necessarily forms the basis for most, if not all, legal research
projects’.}” Readers will note that this is a claim that is countered immediately and
explicitly by Cownie and Bradney, whose subtitle to the second chapter of this book
is ‘Socio-legal Studies: A Challenge to the Doctrinal Approach’. Later Cammiss and
Watkins explain that a significant feature of research in law and humanities has been
its capacity to challenge the ctraditional approach to legal research that Hutchinson
appears to defend. Are Hutchinson’s claims for doctrinal supremacy, then, unfoun-
ded? Before concluding that this is the case, it is necessary to acknowledge the dif-
ferences in the perspectives of our contributors. Hutchinson writes from the
perspective of researching and teaching law in Australia, and from her recent experi-
ence as a full-time member of the Queensland Law Reform Commission. And when
she speaks of legal research, Hutchinson has in mind not only academic legal research
but also the research carried out by legal practitioners. By contrast, the focus of
Cownie and Bradney’s discussion is upon English legal scholarship, carried out within
the academic community. Cammiss and Watkins too refer to academic research, but
mainly in the context of English and American scholarship. This does not mean that
it is impossible to challenge Hutchinson’s claims. But it does demonstrate that care
must be taken when we seek to engage in any debate about the claims of a fellow
researcher and it is necessary in the eatly stages of a research project to take some
time to ‘situate’ one’s research within an appropriate context.'® This is not to say that
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an academic discussion must take place within any pre-established confines; but
rather to state that the researcher must seek to ensure that she enters into an academic
debate on level terms.'?

We take the opportunity here to issue a similar note of caution with regard to
comparative research, in particular. In our expetience, it is not uncommon to read a
proposal from a prospective PhD student that states an intention to compare the law
ot practice of one country, with the ‘equivalent’ law or practice of another. As Samuel
explains in his chapter, the researcher must avoid ‘the great danger of legal imperi-
alism’ that assumes that the ‘other’ shares the same understanding of a given term;
even ‘law’ itself. There is a great deal more expected of the comparative lawyer than
an abstract analysis of the respective functions of two similar laws in two different
countries. The researcher must appreciate that the law operates within the distinctive
legal culture of each jurisdiction, a culture that the researcher will need to fully
engage with in the course of her project. The researcher must ask herself not only
what she wishes to compare, but how and why she wishes to draw comparisons.

With reference to the book more widely, we encourage the reader to appreciate
that although our contributors’ discussions of the various research methods are pre-
sented in discrete chapters, these methods are not always clearly defined and they are
rarely exclusive. Cownie and Bradney, for example, highlight the lack of consensus as
to what constitutes ‘socio-legal’ research. The term is used to cover a variety of dif-
ferent approaches, including critical legal studies and empirical research, both of
which have distinct chapters in this book. As Cownie’s research has shown, ‘socio-
legal’ is an inclusive label that many academics working in law schools would now
apply to themselves, yet they might also fall easily into a number of other descriptive
categories. One example of research that Cownie and Bradney refer to is Cane’s non-
empirical, historical/comparative approach to studying tribunals. This tesearch iden-
tified different models of administrative adjudication in different jurisdictions and
across different times, revealing inter alia the changing attitudes to lay participation
in the United Kingdom. In this book we have separate chapters on legal history
and comparative approaches. Nevertheless, scholars adopting these methodologi-
cal approaches might claim the label ‘socio-legal’ just as easily as their empiricist
colleagues.

In conclusion, the aim of legal research is to contribute to the body of knowledge
in a given field®® and our hope is that the critical explanation of legal research
methods that this book provides, when combined with an appropriate theoretical
approach, will equip the reader to do so more effectively.

Notes

1 As stated in our Acknowledgements, credit must be given to Tracey Varnava for this ‘one
topic’ idea, which is a distinguishing feature of this book.

2 This is but one of a large number of possible definitions, of course. See Oxford English Dic-
tionary Online: www.oed.com.ezproxy4.lib.le.ac.uk/view/Entry/1175 60 ?rskey =amotEQ& result
= l#eid (accessed 25 October 2012).

3 Cryer, R., T. Hetvey, B. Sokhi-Bulley, Research Methodologies in EU .and International Law,
Oxford: Hart, 2011, p. 5.
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See  Oxford English Dictionary Online: www.oed.com.ezproxy4.lib.le.ac.uk/view/Entry/
117578?redirectedFrom=methodology (accessed 25 October 2012).

Cryer et al., Research Methodologies in EU and International Law, op. cit. p. .

See Chapter 5, p. 87.

See Chapter 2, p. 38, Cownie and Bradney provide two interesting examples of the develop-
ment of theory in socio-legal research; Layard’s study of planning and the social production
of space, and Bradney’s study of the Buffy the Vampire Slayer series.

See Chapter 3, p. 56.

See Chapter 6, p. 100.

See Chapter 1, p 15.

Ibid.

See Chapter 1, p. 16.

See Chapter 7, p. 121.

Ibid.

See www.sosno.com/biographie/bio-english.pdf (accessed 27 October 2012).

See, for example, www.strangebuildings.com/la-tete-au-carre-nice-france/ (accessed 27
October 2012). It is also referred to as “The Square Head’. See www.sosno.com/biographie/
bio-english.pdf (accessed 27 October 2012).

See Chapter 1, p. 7.

Allied to this is the need to recognise the distinction between ‘curiosity-driven’ research
and policy-driven, government-funded research, where the agenda is at least partly set by
the funder and with possible limitacions on publication. There are particular lessons to be
learnt from this, for example relating to the potential limitations on academic freedom,
although as Cownie and Bradney observe this was not particularly evident in the study of
tribunals which they include in their chapter. Nevertheless, it is a theme returned to by
Burton in her chapter and one which early career researchers embarking down a path of
government-funded research should be mindful.

Readers will note that Minkkinen argues that in order to argue successfully for a departure
from tradition, the researcher must first engage with a critical dialogue with that tradition.
A definition of ‘research’ given in the Oxford English Dictionary Online is ‘Systematic inves-
tigation or inquiry aimed at contributing to knowledge of a theory, topic, etc., by careful
consideration, observation, or study of a subject’.
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1 Doctrinal research
Researching the jury

Terry Hutchinson'

The training of lawyers is a training in logic. The processes of analogy, discrimination,
and deduction are those in which they are most at home. The language of judicial
~ decision is mainly the language of logic. ... But certainty generally is illusion. ...
Behind the logical form lies a judgment as to the relative worth and importance of
competing legislative grounds, often an inarticulate and unconscious judgment, it is
true, and yet the very root and nerve of the whole proceeding. You can give any
conclusion a logical form. You always can imply a condition in a contract. But why do
you imply it? It is because of some belief as to the practice of the community or of a
class, or because of some opinion as to policy, ot, in short, because of some attitude of
yours upon a matter not capable of exact quantitative measurement, and therefore not

capable of founding exact logical conclusions.
Oliver Wendell Holmes Jnr?

The collection of essays in this book attests to the array of research methodologies
that are used to research the law. This chapter examines the doctrinal methodology
which many lawyers consider best typifies a distinctly legal approach to research.
Legal research skills have been identified as a core skill for lawyers,® and within the
profession, such skills are regarded as synonymous with the doctrinal reseatch
method. Good legal research skills are a necessary step in attaining the ability to

. . s .. . . 4
think like a lawyer’ and achieving valid legal reasoning outcomes.”

For lawyers,
therefote, the doctrinal method is an intuitive aspect of legal work.” Yert, as this
chapter demonstrates, the doctrinal methodology is not without its detractors. There
have been serious criticisms of the method put forward by exponents of the various
critical legal theories, as well as a perception in some academic circles that the doc-
trinal research method is nothing more than mere ‘scholarship’ and as a result less
compelling or respected than the research methods used by those in the sciences and
social sciences.® Despite these attacks, and the incursions on the method posed by the
growth in the use of non-doctrinal and interdisciplinary research work by lawyers, the
argument put forward in this chapter is that the doctrinal method still necessarily
forms the basis for most, if not all, legal research projects.” Valid research is built on
sound foundations, so before embarking on any theoretical critique of the law or
empirical study about the law in operation, it is incumbent on the researcher to verify
the authority and status of the legal doctrine being examined. The way to accomplish
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this is by using a doctrinal legal research method. The first step prior to any
empirical work is to check that the doctrine, properly interpreted, is being complied
with, so the researcher can decide whether any perceived defects are a tesult of poot
doctrine or lack of compliance with the doctrine.

This discussion commences with an examination of the history and basis of the
doctrinal research methodology — what it is, who uses doctrinal research and for what
purpose, followed by a consideration of the criticisms of this research method. This
book uses the broad subject area of lay decision-makers in the legal system as a
research example in order to facilitate the examination of research methodologies. Lay
decision-makers include, for example, non-lawyer members on tribunals or justices of
the peace. In this chapter, discussion is focussed on ‘the jury system’ as an example of
a pivotal group of lay decision-makers working within the legal system. The jury
system as a topic is a ‘resource rich” area being well covered in the legal literature,®
The jury system lends itself to a plethora of interesting research questions, some of
which are best pursued using non-doctrinal methodologies, for example whether the
institution works well in practice and how it can be changed.” Therefore this chapter
also canvases the steps required to refine a larger topic such as this into a feasible
research project. This process includes uncovering your main objective in undertaking
the research, together wicth any relevant goals or aims, and, most importantly,
developing a guiding argument or hypothesis for the thesis.

The principal examples of doctrinal research on the jury chosen for discussion in
this chapter are the Queensland Law Reform Commission Report and Discussion
Paper on jury selection.'® This choice may seem quite surprising because the reports
are not primarily doctrinal in nature. Nevercheless, these reports on the jury com-
mence with a doctrinal statement of the law on the jury system.!' ‘The reports present
proposals for reform based on doctrinal research, as well as other research methodol-
ogies such as community consultation. However, the basis and beginning of the
reports is of necessity a review of the secondary literature together with a statement
of the law based on the primary sources. The main body of the discussion and
recommendations in the reports then emanate from that solid doctrinal foundation.

The context for this discussion

Historically, the methodology lawyers use to determine the law has been the subject
of discussion within the legal community, with conversation in recent years moving
beyond the doctrinal methodology to encompass the challenges and pitfalls of mul-
tidisciplinary, interdisciplinary and comparative research. A workshop at the Uni-
versity of Canberra in 1995, for example, dealt with research on corporate law using
various methodologies such as comparative legal research, law and economics, his-
torical methods and theoretical critique.'? In some ways that subject-specific
approach mirrors the objective of this present collection of essays, in that here we are
investigating the variety of methods that can be used to undertake legal research on
‘the role of lay decision-makers in the legal process’. In 2009, the Research Group for
the Methodology of Law and Legal Research at Tilburg University organised a simi-
lar workshop to examine the use of doctrinal and non-doctrinal methodologies to
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enhance legal research outcomes.’® Both of those academic workshops aimed to
extend the methodologies dialogue beyond the core doctrinal research method.

The approach taken in the Canberra workshop was innovative in the Australian
context of the mid-1990s. Legal education at that time was predominantly ‘black
letter’ with a particular focus on doctrinal study at most of the law schools.!® Up
until the eatly 1990s, legal research training, when it was present in the curriculum,
tended to focus on legal bibliography, that is, how to use the research sources in
order to locate the primary materials of the law — the legislation and case law.' Legal

research texts also followed this bibliographic model.’®

In that era, the lawyer’s
research tools were dense, and students needed initiation in using the hardcopy
sources in otder to be able to locate legal documents. This step was involved, and
acted as a precursor to engaging with the literature and analysing the law. Thank-
fully chis threshold step of locating the law has become less arduous and time-con-
suming as a result of the technological revolution that has taken place in the last two
decades.

In the late 1980s, the Wrens, writing primarily for the US market, highlighted
the need to move away from simply teaching law scudents about ‘how to use’ the
research sources.'” The Wrens proposed an instructional method that focused on ‘the
legal research process (i.e. gathering and analysing facts, identifying and organising
legal issues, finding legal authorities, reading and synthesising authorities, and
determining whether the law is still valid)'.'® They explained that ‘through process-
oriented instruction, students acquire not a narrow conception of how to use law books,
but a broad understanding of how to draw creatively and comprehensively on various
law books in developing a problem-solving strategy’.'” In doing this, they highlighted
the importance of providing training for law students in research methodology or pro-
cess rather than simply focussing on an ability to use the reference sources. Since that
time, technology and the Internet have resulted in researchers having the ability to
access an overabundance of legal materials. By and large, these sources are full text
and poorly indexed. Good planning and methodology are therefore even more essential
for efficient legal research.

What do we mean by doctrinal research?

What then is doctrinal research? Doctrinal research lies at the heart of any lawyer’s
task because it is the research process used to identify, analyse and synthesise the
content of the law. The term ‘doctrinal’ is derived from the Latin ‘doctrina’ which
means instruction, knowledge or learning,”” but the word ‘doctrine’ has many deri-
vations and layers of meaning. Another explanation of the term ‘doctrinal’ is that it
emanates from the ‘doctrine’ of precedent in that ‘legal rules take on the quality of
being doctrinal because they are not just casual or convenient norms, but because
they are meant to be rules which apply consistently and which evolve organically and
slowly’.?! Doctrine has been defined as ‘a synthesis of rules, principles, norms, inter-
pretive guidelines and values’ which ‘explains, makes coherent or justifies a segment
of the law as part of a larger system of law’.>? In this method, the essential features of
the legislation and case law are examined critically and then all the relevant elements
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are combined or synthesised to establish an arguably correct and complete statement
of the law on the matter in hand.

Legal training developed from a rhetorical tradition handed down from the Greek
and Roman philosophers. The Catholic monasteries, the main centres of learning
during the Middle Ages, kept this tradition alive. The first university in Bologna was
established around 1088 as a centre for the study of canon law, and instruction
initially took place in Latin. According to the history of legal training in the med-
ieval universities, doctrinal textbooks wete used at that time — with Aristotle being
studied in the faculty of arts and Justinian in law.?> In Burope, the universities con-
centrated on teaching civil law, and priot to codification in the nineteenth cencury,
learned writings, or ‘doctrine’, were fundamental sources of law.?! Tt was not until
Blackstone's lectures at Oxford between 1753 and 1765, which were later published
as the Commentaries, that an attempt was made to document and teach English
common law in Britain.?> This method, including the ‘inductive pedagogy of teach-
ing from cases’ was further developed in the late nineteenth century by Christopher

Langdell at Harvard University.?

Doctrinal researchers in common law jurisdictions
continue to undertake this process of analysis aimed at incorporating new elements of
the law, whether legislation or principles from recent case law, into the existing
system of law. Doctrinal researchers undertake a constant search for legal coherence.

Despite the differences in context and meaning between the use of the rerm ‘doc-
trine’, Van Gestel and Micklitz have identified three core features of doctrinal
research, ‘both in Buropean countries and even across the Atlantic in the U.S.". %" The
most important characteristic is that in doctrinal work, ‘arguments are derived from
authoritative soutces, such as existing rules, principles, precedents, and scholarly
publications’. Secondly, ‘the law somehow represents a system’ so that ‘through the
production of general and defeasible theories, legal doctrine aims to present the law as a
coherent net of principles, rules, meta-rules and exceptions, at different levels of
abstraction’, and, thirdly, ‘decisions in individual cases are supposed to exceed arbitrari-
ness because they have to (be) fit into the system. Deciding in hard cases implies that
existing rules will be stretched or even replaced but always in such a way that in the end
the system is coherent again.’*®

These cornerstones of the method are also identified in the definitions of legal method
emanating from the various government and institutional reviews of law schools.
In 1987, the Pearce Comumittee reviewed the research emanating from Australian law
schools. The Committee categorised this research as encompassing doctrinal research,
and in addition, reform-oriented and theoretical research. The Committee defined
doctrinal research as ‘Research which provides a systematic exposition of the rules
governing a particular legal category, analyses the relationship between [the] rules,
explains areas of difficulty and, perhaps, predicts future developments’.*” Both the
other categories of research identified by the Pearce Committee include aspects of the
doctrinal. Reform-oriented research is that which ‘intensively evaluates the adequacy
of existing rules and which recommends changes to any rules found wanrting’.?°
Similarly theoretical rescarch ‘fosters a more complete understanding of the con-
ceptual bases of legal principles and of the combined effects of a range of rules and

procedures that touch on a particular area of activity’.** In most instances, a
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researcher would need to use doctrinal research to identify the pertinent law (legis-
fation, rules and principles) before, for example, embarking on any empirical work on
the policy or context behind the implementation of the law, or the subsequent effects
of the law on the community.

Doctrinal research is intrinsically important to the discipline of law.?2 The 2009
Council of Australian Law Deans (CALD) Standards state that students must be able
to achieve ‘the intellectual and practical skills needed to research and analyse the law
from primary sources, and to apply the findings of such wotk to the solution of legal
problems, and the ability to communicate these findings, both orally and in writ-
ing’.** Similarly, Martha Minow, Dean of Harvard Law School, has indicated that
‘doctrinal restatement’ and ‘recasting’ are some of the intellectual contributions
achieved through legal scholarship:>*

‘Doctrinal Restatement” — ‘Organize and reorganize case law into coherent elements,
categories, and concepts’; ‘Acknowledge distinction between settled and emer-
ging law’; and ‘identify difference between majority and “preferted” or “better”
practice’ with an explanation of the criteria utilized’.

‘Recasting Project’ — ‘Gather more than one “line” of cases across doctrinal fields and
show why they belong together or expose unjustified discrepancies’; and ‘offer a
new framework or paradigm’.

But it is the CALD description which most succinctly ‘delineates the sophisticated
higher level thinking which is the hallmark of doctrinal work’ and permeates all
quality legal research.>®> The CALD Statement on the Nature of Legal Research

states: >©

To a large extent, it is the doctrinal aspect of law that makes legal research dis-
tinctive and provides an often under-recognised parallel to ‘discovery’ in the
physical sciences. Doctrinal research, at its best, involves rigorous analysis and
creative synthesis, the making of connections between seemingly disparate doc-
trinal strands, and the challenge of extracting general principles from an inchoate
mass of primary materials. The very notion of ‘legal reasoning’ is a subtle and
sophisticated jurisprudential concept, a unique blend of deduction and induc-
tion, that has engaged legal scholars for generations, and is a key to under-
standing the mystique of the legal system’s simultanecus achievement of
constancy and change, especially in the growth and development of the common
law. Yet this only underlines that doctrinal research can scarcely be quatantined
from broader theoretical and institutional questions. If doctrinal research is a
distinctive part of legal research, that distinctiveness permeates every other
aspect of legal research for which the identification, analysis and evaluation of
legal doctrine is a basis, starting point, platform or underpinning.

The CALD statement makes some important points about doctrinal research. It
emphasises that this research method is equivalent to scientific research in that it is
intellectually rigorous when undertaken properly. The statement describes doctrinal
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research as involving ‘creative synthesis’, together with the challenge of extracting
principle from diverse sources of the law. The statement echoes Oliver Wendell
Holmes views regarding the importance of the expert use of logical analysis and the
‘unique blend of deduction and induction’ which go to make up the doctrinal
research process.®’ It also underscores the pivotal importance of doctrinal research to
the lawyer's task. The ‘conceptual analysis of law’>® recognised in this statement lies
at the heart of ‘black letter law’,? and is the basis upon which legal scholarship is
built.

Variations in the doctrinal method

The degree of complexity of doctrinal legal research varies, with ‘the more simple
versions of that research being the necessary building blocks for the more sophisti-
cated ones’. " Research takes place at various levels — and the following is by no
means a determinate list. There is the research law students undertake for assign-
ments. There is research undertaken by law librarians either to locate specific docu-
ments or to answer reference questions or to provide bibliographies and to locate
specific documents to assist others’ analysis. Postgraduate students undertake research
for research project papers and higher degree theses. Law academics undertake
research to ensure their teaching materials are up to date for their students, but they
also research in order to discuss new or difficult issues with their peers by way of
conference papers. Academics undertake doctrinal (and theoretical and non-doctrinal)
funded and unfunded research either alone or as part of interdisciplinary research
teams investigating aspects of law in society. Lawyers research and write monographs,
refereed journal articles, practitioner information pieces, submissions to government
and repofts for government and corporations. Legal practitioners undertake research
to ensure the advice they provide their clients is based on a current and correct
reading of the law. And judges read and analyse the law in order to formulate wise
decisions and worthy precedents.

The simple problem-based doctrinal research methodology used by practitioners
and undergraduate students adheres to a fundamental pattern also followed to some
extent in aspects of higher level research. It is predicated on efficiency and the solving
of a specific legal problem in the minimum time and normally includes the following
steps:

assembling relevant facts;

N

identifying the legal issues;
analysing the issues with a view to searching for the law;,

B W

locating and reading background information (including legal dictionaries, legal

encyclopaedias, textbooks, law reform reports, policy papers, looseleaf services,

journal articles),

5 locating and reading the primary sources (including legislation and delegated
legislation and case law);

6 synthesizing all the issues in context; and

7 coming to a tentative conclusion.
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This research design, to some extent, mirrors that of a social science study, but with
one important exception. The information or data collected is not quantifiable, but
rather it is legislation and case law — the primary matertials of the law — as well as
relevant secondary commentary. As a result, the information-based or ‘library-based’
rescarch design, which is often directed to identifying the resolution to a specific
legal problem, has had a detrimental effect on the status of the doctrinal methodol-
ogy in the broader (interdisciplinary) academic context. Therefore some argue that the
doctrinal methodology is simply ‘legal puzzle solving’, and little more than a process
used in order to achieve pragmatic solutions. Pragmatism may play a role in pro-
blem-solving, but of necessity it is based in sound legal analysis and a defensible or
arguably correct view of the law.

Like all research, doctrinal research requires a critical analysis of the existing lit-
erature to inform the researcher of ‘what is known and not known’ about the topic. %!
In other disciplines, secondaty research (also known as desk research) involves the
summary, collation and/or synthesis of existing research for a literature review rather
than primary research, where data are collected from research subjects or through the
conduct of experiments.®? However, the scholarship involved in undertaking doc-
trinal research is much more than a literature review of secondary sources.®® In doc-
trinal research, the primary data consist of the sources of the law. Primary research is
the intricate step of locating and then ‘reading, analysing and linking’ the new
information to the known body of law.*

The doctrinal method is normally a two-part process involving both locating the
sources of the law and then interpreting and analysing the text. In undertaking a
doctrinal study, the researcher must initially access ‘the law’. Depending on the topic,
this step might simply involve locating one section of the Criminal Code or, at the
other end of the spectrum, it could involve months of detailed work locating current
and historical legislation along with administrative regulations, covering thtee or four
different but related legal subjects, together with any existing judicial interpretation
of those rules and statutes. Once located, the researcher needs to read and analyse the
matetial to determine a meaning and pattern so as to condense the writing to its
essence. This step involves the use of reasoning and problem solving skills such as
deductive logic, inductive reasoning and analogy — the ‘common law devices which
allow lawyers to make sense of complex legal questions’ .’

In making sense of the complexities of new court decisions, the doctrinal researcher
must fit new material into the existing legal framework because ‘one of the basic
claims of or assumptions of the black-letter tradition is that legal doctrine possesses

'4 . . . . . .
6 or an underlying rationale.*” This means that ‘one vital task for

logical coherence
students conducting dissertation research from a black letter approach is to carefully
disclose the existence and operation of this underlying systematic order, which both
integrates and “makes sense of” the otherwise unwieldy mass of case-law decisions’.®
New fact situations must be integrated with the relevant law and underlying legal
principles applicable to a legal atea. Some suggest that a way of achieving this is
through using mental algorithms — ‘the optimal algorithm will at each step ask the
question which if negative eliminates the most remaining possibilities, and which
step by step asks for each material fact necessary to support the legal conclusion that
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a patticular black letter rule or principle applies or does not apply to the problem
presented’. ™ This process may be successful at times. However, if legal reasoning was
always this exact, there would be no dissenting judgments in the higher appellate
courts. Hofheinz concedes this point — one that every common lawyer appreciates:®®

Only rarely will there be a rule that directly and unambiguously determines the
outcome of the problem presented. Seldom will the applicable black letter rule
(precedent) have been determined in a case with identical facts and circum-
stances and near in time (“on all fours”) to the problem under consideration.
Seldom will legislation or regulations unambiguously determine the outcome of
problems which arise.

Reasonable people can differ regarding the outcome which should arise from
particular facts when no rule unambiguously determines the outcome. It is
essential that you be able to determine the differences between your analysis, and
that of another choosing a different outcome. The questions you develop to apply
the facts to the black letter law can enable you to identify agreement and dis-
agreement in analysis and focus your attention on tresolving disagreement.

There are other accepted ways of approaching legal discussion. In areas covered by
legislation, the researcher must consider the accepted rules of statutory interpretation.
In considering criminal law in the Code states, the doctrinal researcher needs to begin
with a statement of the elements of the offence, or the requirements for an excuse
or defence, before discussing any judicial consideration or legal definitions or tests
propounded in the courts.

The solutions to any legal question or dilemma are rarely unambiguous, and as
Christopher McCrudden has commented, ‘If legal academic work shows anything, it
shows that an applicable legal norm on anything but the most banal question is
likely to be complex, nuanced and contested’.’! Richard Posner observed too that:>?

The messy work product of the judges and legislators requires a good deal of
tidying up, of synthesis, analysis, restatement, and critique. These are intellec-
tually demanding tasks, requiring vast knowledge and the ability ... to organize
dispersed, fragmentary, prolix, and rebarbative material.

There is mote potential to increase the scope of investigation so as to achieve a greater
depth of enquiry with academic and higher degree legal research. At that level,
rescarchers have different time constraints or practical limitations than practitioners,
and there are more opportunities to confront the conundrums and uncertainties at the
frontiers of the law. Not all doctrinal research begins with a legal problem. Doctrinal
research may be used to determine the law on a specific topic or in a broader legal
geographic jurisdictional context. Law reform and comparative perspectives may be
used to examine the law in a wider framework. At the higher levels of analysis the
doctrinal research can provide significant challenges.

In addition, the value of the outcomes of the doctrinal study depends on
the expertise, knowledge and experience of the individual researcher. The task of
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doctrinal legal research is commonly acknowledged as requiring immense skill.
Doctrinal research requites the use of specific language. Words can have special legal
meanings. The definitions of legal terms are often at odds with their use in everyday
social language. Terms derived from Law French are used as shorthand for quite
abstruse legal principles. Doctrinal analysis requires an ability to work within accep-
ted discipline standards and rules to achieve a high level of interpretation and cri-
tique. Researchers must be able to identify the principle or ratio decidendi which is
often buried in the verbiage of multiple decisions within a single judgment. The
researcher needs a recognised skill set. Therefore the value of the research output is to
a great extent predicated on the author’s identity. The esteem and reputation of the
doctrinal ‘voice’ is paramount in judging quality, and the quality of the outcome of
the research can vary according to the expertise of the individual scholar. It is in
many respects a hermeneutic discipline where scholars are interpreting authoritative
texts. Therefore the anonymity and lack of order and indexing of the Internet poses a
risk to researchers relying on interpretations located online. John Fatrar has warned
that ‘we are at risk of entering a new Dark Age when reputation has been replaced by
fame, and fame is ephemeral’.’® Simply because an interpretation or text is available
and published on the Internet does not mean that it is cortect or authoritative. The
value given to doctrinal research and writing is still dependent on the identity and
reputation of the researcher.

Criticism of the doctrinal method

As with all research endeavours, the individual doctrinal scholar’s theoretical stance
towards the topic can be a pervasive influence in determining the questions being
researched. Unfortunately, though, the doctrinal researcher’s underlying views are
often not articulated. Pauline Westerman has argued that within the dominant
paradigm, ‘the legal system itself functions as a theoretical framework that selects
facts and highlights them as legally relevant ones’,”® so that in fact the researcher’s
view is narrowly confined within the box labelled ‘law’ and not concerned with the
effects of the law in the world external to the black letter box. Westerman suggests
that the function of the theoretical framework of research, ‘namely to provide a
guideline and a perspective from which the object can be described in a meaningful
way, is exercised by the legal system itself.’> Westerman views ‘legal doctrine’ as
research which draws on the legal system ‘as the main supplier of concepts, categories
and criteria’.>® The legal doccrinal researcher therefore seeks to ‘give sense and to
order new cases or developments’ rather than to understand the legal system as a
whole.>” This she distinguishes from research that scudies law ‘from an independent
theoretical framework, which consists of concepts, categories and criteria that are not
primarily borrowed from the legal system itself and which include ‘historical studies,
socio-legal research, philosophy, political theory and economy’.’®

In its purist form, therefore, doctrinal research takes an insider’s view of the law.
This view — that the law is able to be studied in isolation from its context ~ emanates

from the common law’s underlying liberal philosophy. This view is intrinsic to the
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common law which developed in England, and which was imported into legal sys-
tems in Australia, Canada, New Zealand and the United States. This philosophy
includes ideas of the priority of the individual, the need for a distinction to be made
between regulation of the public as compared to the private spheres, limited gov-
ernment, liberty, freedom from individual interference as well as personal autonomy,
equality before the law and the importance of the rule of law. These values mould the
legal system that has developed in these jurisdictions and other common law legal
systems. There are various dimensions to liberal theory, but it is basically a con-
servative view of the wotld and thegefore it is not surprising that legal critique tends
to be restrained. As Salter and Mason have commented, ‘it is important not to exag-
gerate the critical dimension to black letter analysis because, on balance, such analysis
tends towards conservatism rather than radicalism’.>®

Oliver Wendell Holmes Jr also viewed research in the law as being research from
an insider’s point of view. As he wrote in The Common Law, “The business of the jurist
is to make known the content of the law; that is, to work upon it from within, or
logically, arranging and distributing it, in order, from its stemmum genus to its
infima species, so far as practicable’.®® This approach has been echoed by other com-
mentators; for example, N.E. Simmonds refers to the ‘corpus of rules, principles, doc-
6% that constitute
legal doctrine and asserts that ‘legal science, being itself a body of practices, can be

understood only by reference to its own self-conception’.%?

trines and concepts used as a basis for legal reasoning and justification

This stance exposes the serious weaknesses in the doctrinal methodology. William
Twining pointed out that the central weakness of the expository tradition ‘is that
typically it takes as its starting point and its main focus of attention rules of law,
without systemaric or regular reference to the context of problems they are supposed
to resolve, the purposes they were intended to serve or the effects they in fact have’.®?
At times doctrinal researchers do no more than ‘work the rules’ in isolation from
practice or the theory underlying the rules, and without due consideration for how
the rules might be improved or reformed. The research is not always grounded in the
practice of the courts or the policy discussed in parliament. Using this method some
researchers may consider the law can be examined effectively in a social, political,
moral, economic and theoretical vacuum. Rules and case law can be reviewed by a
doctrinal researcher from an undisclosed and seemingly objective viewpoint that is
disguising a personal attitude which too often is deeply conservative and imbued
with positivism and liberal theory. Critical legal theorists and postmodernists of
course are quick to point out that rules can never be neutral or the law objective.%*
At its worst, doctrinal research can veer into the realms of formalism so that the
views taken are excessively dogmatic and rigid.®® Social justice, economic theory and
politics are all extrinsic considerations.

Modern scholars, most notably Roger Cotterrell, would argue that true legal
scholarship must also enrail a sociological understanding of law.%® Such a view would
involve, for example, a study of the law in practice taken from a standpoint outside
the legal system, and using scientific or social science methodologies.®” There have
been passionate pleas for ‘more emphasis on multidisciplinary legal research’ and ‘an
enrichment of rtraditional legal scholarship with empirical methods or economic
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insights’.%® Eric Posner has gone so far as to argue that ‘doctrinal legal research is
dead’, and that legal academics should be engaging in ‘law and ... research’.%? Posner
Senior has consistently taken a contrary view, and argued that doctrinal research ‘is
important for the vitality of the legal system and of greater social value than much
esoteric interdisciplinary legal scholarship’.’® Rob van Gestel and Hans-W Micklitz
recognise that the negative image concerning legal doctrine that Eric Posner and
others share:

has much to do wich the formalism and the strong divide between the law as it
is and the law as it ought to be, which are all too often associated with a dog-
matic approach towards academic legal research. Especially interdisciplinarians
often perceive doctrinalists to be intellectually rigid, inflexible, formalistic, and
inward-looking. Other accusations include that doctrinalists show an unhealthy
preoccupation with technicalities, often focus on unimportant topics, repeat
existing knowledge, and fail to connect law to life by assessing the real world
consequences of doctrinal frameworks. Proceeding otherwise would, according to
Deborah Rhode, require significant time, money, and non-legal expertise, which
she believes most authors of doctrinal work are more than happy to avoid. As a
consequence, many doctrinal works are ‘glutted with theory and starved for
facts’, according to Rhode. Pierre Schlag goes even further. He feels that much
of the doctrinal research in the U.S. can be labelled as ‘case law journalism’.
Many scholarly legal publications offer little more than comments on recent
court rulings.”!

But by and large most doctrinal scholars would agree that the immediate first step is
to understand the content of the law before being concerned about its derivation, or
effects on society. As Jan Ramsay comments on this point: ‘One of the disincentives
to undertaking empirical research is that the researcher needs to spend sufficient time
in order to be reasonably on top of the subject before commencing the empirical
research. ... All of us no doubt spend a significant period of time reading recent
cases, statutory amendments and some portion of the enormous quantity of corporate
law articles published in any year. All of this is very demanding and necessarily
precedes empirical research.’’? Take as an example a research project examining the
practice of plea bargaining in Australia. Such a project is necessarily predicated on
the identification of the underpinning of the practice within the rules of evidence and
procedure. So it is not surprising that Van Gestel and Micklitz reiterate, ‘if doctrinal
legal research has ever been dead, it has until today always succeeded in rising from

the grave’.”?

Refining the topic and planning the project

A research and writing ‘plan’ exists on two levels. First, there is the ‘idea plan’ ~
which consists of the topic you are writing about, the aspect of the main subject you
intend developing, your hypothesis and your arguments. The second plan, the
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‘research plan’, ‘hangs off’ the first. Once you decide what you need, the second plan
maps out how you are going to locate the relevant information - basically your
research methodology.”

Determining the research methodology is really the second step in the research
process. The first step is the idea plan. Harking back to the example of the lay deci-
sion-makers who fulfil such important functions within the legal process, none are
more important than the citizens who are called to serve on jury panels. As a research
topic, the jury system is a broad and ‘research rich’ atrea with extensive coverage of
every aspect, from its history in English law,”” to US studies on jurimetrics.”®
Nevertheless, the engaged researcher is always able to perceive opportunities for
additional perspectives.

The process of choosing a research topic consists of gradually refining the issues to
isolate those most in need of further exploration and discussion. There are a number
of threshold queries. Is the research on juries to be conducted within the framework
of the criminal law or the civil law? Is the research to concentrate on the methods
juries use to come to their decisions, on the social make-up of the juries, or the
methods barristers use to decide which jurors on the panel to challenge so as to pre-
vent a potential juror sitting on a particular case? The research topic needs to be
tailored to the individual researcher’s expertise and then refined so as to be able to be
completed within the stipulated time and resources.

There are a variety of techniques you can use to refine a broad research topic such
as ‘the jury system’ so that it results in a research and writing project with worth-
while academic outcomes. Brainstorming is the most popular method used to ‘kick-
start’ the creative process of generating ideas and solutions in order to refine the topic
and set achievable research goals,”” Brainstorming is a non-analytical way of setting
out ideas and questioning the known and unknown aspects and the broad scope of
projects in a non-judgemental fashion. Start with a blank piece of paper and write
down anything you know or would like to know about the topic. At this stage the
general goal is to broaden the scope of the topic so that all the possible opportunities
for further research are put on the table for discussion. At this point you may find
that you need to delve into the literature to at least scope the topic as widely as
possible.

After you have filled the blank page (or several pages) with ideas and issues that
push the boundaries of the topic, you might attempt to make obvious and not so
obvious idea connections between the various issues. The ‘brain-dump’ of topics sti-
mulates lateral thinking and unusual interconnectedness. Related issues can be
grouped together for separate treatment. This brainstorming process can also be
undertaken as a group project. If you are a research student then your supervisor will
assist in filling the whiteboard with additional ideas based on a more extensive
knowledge from the literature of areas in need of reform and furcher articulation. If
you ate working alone you may find it helpful to think about other people’s views on
the topic.

One way of doing this is to use BEdward de Bono’s “Thinking Hats’.”® This is a
form of psychological role play to coerce you, the researcher, into considering and
understanding additional perspectives on your topic.
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Figure 1.1: Brainstorming Example

‘1 White har: Thinking without bias. When you wear the white hat, you attempt to
expunge any bias or value judgements from your view. You become a computer
and take a literal view of the world. You take a neutral, emotion-free or detached
view of the situation.
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2 Red hat: Thinking with emotion. When you purt this hat on, you lay your emo-
tions on the table. There is no need to justify your likes and dislikes. You lay bare
your hunches, gut feelings and guesses based on experience.

3 Black bar: A negative view. The black hat gives free reign to pessimism and more
critical views. This hat is usually not used first but allows for a ‘devil’s advocate’
approach that can often be very useful and constructive when working out the
details of a plan. However, de Bono warns that ‘Destruction is always much easier
than construction’,

4 Yellow bar: An optimistic view. The yellow hat allows an opportunity for positive,
constructive views on making things happen.

5 Green har: Creativity and new ideas. The green hat forces lateral thinking or
thinking ‘outside the box’.

6 Blue hat: The big picture, pulling the issues together. The blue hat is the con-
ductor who attempts to orchestrate, record and observe, and perhaps provides an
overview of all the others.””?

At its simplest level, this technique challenges you to recognise and intellectually
engage with all the views on your subject including the emotional, negative and
creative, alongside the optimistic, neutral as well as the broader ‘big picture’ view,

Idea generators or heuristics, such as the well-known ‘who, how, what, when,
where and why’, are also effective.®? Who serves on juries in the various jurisdictions?
Does the legislation between the various jurisdictions in Australia or elsewhere vary
to any great extent? And if so, why are there variations in the jury districts? How
does a person come to be on the jury roll? What does a person need to do to be called
up for jury service? How can a person be excused from serving on a jury? What is the
role of the jury? When were juries first used? Where and in what jurisdictions are
juries used? Historically why were juries used in the courts? Similarly, the searching
questions widely attributed to Aristotle are effective idea generators:

Definition (What is it? What is the jury system?)

Comparison (What is it like and unlike? What is a jury like and unlike?)

Relationship (What caused it? What caused the jury system to be established?)

Testimony (What has been said about it? What has been written about the jury
system?)

Circumstance (What can come of it? How will a jury behave in different situations?).8!

Constructing diagrammatic representations of the central issues and ‘mind mapping’
your topic also increases your ability to identify possible theories and solutions.52
A Legal Project Analysis Matrix acknowledges all the varied views within the legal
process beginning with the ‘black lecter’ or content of the law as opposed to opera-
tional or theoretical aspects. It also flags the range of viable methodologies for the
project — non-doctrinal as well as those based in doctrinal work.®

Using the quadrant, researchers can pursue the endless possibilities for tesearching
the law and legal practice in relation to the jury system. Here are some examples for
questions that might be appropriate for each of the quadrants:
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Table 1.1: Legal project analysis matrix

Critigne How would an ideal law How might the relevant What is the best theory
in a particular area work law be redesigned outside for explaining the

in practice and what its existing frame of televant law, why is it
changes in motivations, reference to create an  best, how does it explain
behaviour and other ideal law? things best?

actions would it need?

B

3 Policy What must happen in  How might the relevant How might the theories
2 Reform  practice to accommodate Jaw be changed, reformed explaining the relevant
g) incremental changes or  or developed within its  law be improved within
§ developments in the existing frame of their own frames of

&, relevant law? reference? reference ot in their

&

application to the
relevant law?

Empirical/ What happens in practice What is the relevant law? What theories explain the

Doctrinal in light of the relevant relevant law and how do
law? they apply to it?
Practical/Operational Elements of Law Theoretical/Conceptual
Dimension Dimension

Content of Law

The first three quadrants represent the law as it is written and practised, and the
current theories or philosophies behind this situation.

Quadrant 1

“What happens in practice in light of the relevant law?’

Example: ‘How do the rules relating to juries apply to persons residing within court
jurisdictions?”

Quadrant 2

‘What is the relevant law?’

Example: “Who is qualified and liable to setve as a juror? Who is ineligible to serve
as a juror? What legislative provisions cover the jury system?’

Quadrant 3

“What theories explain the relevant law and how do they apply to ic?’84

Example: “What theories explain the existence of the jury system and the develop-
ment of the law relating to juries?’

The next three quadrants represent the issues that might arise in a context of reform
ot ‘incremental’ change.

Quadrant 4

‘What must happen in practice to accommodate incremental changes or develop-
ments in the relevant Jaw?’

Example: “What practical changes must be implemented by the courts in order to
accommodate changes in the law and procedures relating to juries?’
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Quadrant 5

‘How might the relevant law be changed, reformed or developed within its existing
frame of reference?’

Example: “What are the values and policy considerations which inform the develop-
ment of the jury system? How can the jury system and process be reformed within
the present framework?’

Quadrant 6

‘How might the theories explaining the relevant law be improved within their own
frames of reference or in their application to the relevant law?'®’

Example: ‘How might the theories on which the jury system is based be enhanced in light
of the evolution of theories and newer theories such as for example therapeutic justice?’
The final three quadrants refer to an ideal law redesigned outside its existing frame-
work and based on a revised theoretical premise.

Quadrant 7

‘How would an ideal law in a particular area wotk in practice and what changes in
motivations, behaviour and other actions would it need?’

Example: ‘Ideally how would an ideal decision-making process function in practice
and what changes would be required in order for this to occur?’

Quadrant 8

‘How might the relevant law be redesigned outside its existing frame of reference to
create an ideal law?’

Example: ‘How might the law be redesigned to create an ideal decision-making
process? Would there be an ideal system to replace the jury?’

Quadrant 9

‘What is the best theory for explaining the relevant law, why is it best and how does
it explain things best?"8¢

Example: ‘Is the legislation underlying the jury system fair and just or is it value ridden?’

Certainly, in order to achieve meaningful research objectives and research aims, or
to formulate a valid doctrinal hypothesis, you need to gain sufficient familiarity and
understanding of your research area. In order to achieve this depth of knowledge, you
must clarify what research has been undertaken in the area, what questions other
researchers have asked and assess the outcomes and results of their efforts. You must
ascertain which legal areas or policies are still unclear or proving in some way pro-
blematic to practitioners, government or the public, and what type of research or
information might be required to highlight any inadequacies.

This constitutes the literature review — ‘a critical analysis of the existing research litera-
ture, theoretical and empirical.®” Any research needs a review of the secondary literature
and commentary on the topic which is available from texts, journal articles, law reform
commission reports, PhD theses, conference papers, online information and blogs, news-
paper reports and so on. Obviously this review takes place in stages. When you are first
choosing the topic to research, you will be reading broadly and skimming the literature for
ideas and an overall view of the work already completed. Once the research has a clear
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focus, you will need to be painstaking in your search for all the relevant and most
recent publications and research activity currently under way. This current awareness
search is an ongoing process. Make sure you are included on all relevant mailing lists
and communication sources and cultivate a good network of like-minded scholars.

When the area of law has been fine-tuned sufficiently and there is a narrower
research topic, the next step is to determine your overall objective in undertaking the
research. What is it that you hope to achieve in researching this topic? Have you
more specific aims or goals that you want to address in doing the research? Most
importantly, what is your guiding argument, your tentative hypothesis? In order to
achieve this objective and provide a tentative response to your hypothesis, what data
is needed? What methodology are you going to use to obtain this information? These
factors — a narrower topic, an overall objective, specific aims, a clear argument
or hypothesis and a sound methodology to locate the required data to achieve a con-
clusion — are all pivotal in ensuring successful project outcomes.

Having gained a broad contextual understanding of the area, and planned your
research project, you will need to clarify the detail of the law. All of the steps taken
so far including refining the topic, deciding on objectives and a guiding hypothesis
are common to any research project. However, in order to determine the law you
need to use a doctrinal research methodology. It may be that this step is simply a
precursor to using another social science method to, for example, determine whether
the law is having the effect that was expected or planned by the patliament when it
was passed. So the researcher might very well follow on from the statement of law
with further quantitative or qualitative methodologies used to further the stated
research objective. The crux of the doctrinal tesearch method lies in identifying the
legislation and pertinent case law and stating what the law is in the area. An
examination of the issue of what constitutes a ‘material irregularity’ during a jury’s
deliberations, for example, involves a discussion of applicable legislation, and a close
reading of English as well as Australian authorities.®® This is also often accompanied with
a statement of any difficulties that have been encountered in applying the law because often
the researcher’s purpose is to identify those aspects of the law that need to be changed
in order to achieve different (and more effective) outcomes for the community. The
vast majority of doctrinal research projects include a reform perspective.

Time is the most precious commodity in undertaking research, and time, along
with the availability of other resources including funding and research assistance, will
often determine the project’s ultimate methodology. The time available is dependent on
external deadlines as well as the researcher’s other competing commitments.*” Many
student researchers begin with ambitious plans which involve complex empirical meth-
odologies. In the majority of projects, the initial literature review and doctrinal research
to establish the relevant rules and principles of law ate threshold steps. However, often
these two steps end up consuming all the student’s available time and resoutces. Many
legal research projects are thetefore ultimately condensed to a solid doctrinal analysis
of the law with a more extensive empirical study relegated to a future second stage.

In delineating the scope of the topic, it is essential to define any important terms.
It is also important to establish the jurisdictional focus for the review. In the Australian
context a researcher will state whether the research focus is on the law in one state
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jurisdiction, or encompasses a larger national canvass with a perspective covering all
state and territory jurisdictions as well as the Commonwealth. The researcher will need
to decide on the legal periods or timeframes being covered. The aspects of the topic being
discussed may differ. In a topic dealing with the jury system, the researcher may, for
example, decide to confine the discussion to juries in the criminal trial process.

Doctrinal research on the jury system

Many examples of doctrinal research on the jury system are available in the legal lit-
erature.” The examples of doctrinal research used in this chapter are drawn from
segments of the published law reform reports on the jury system in Queensland, in
particular:

Queensland Law Reform Commission, A Review of Jury Selection, Report No. 68,
February 2011

Queensland Law Reform Commission, A Review of Jury Selection, Discussion Paper,
WP No. 69, June 2010

This choice of example may be surprising because law reform commission publica-
tions constitute a separate legal writing genre. However, any recommendations for
reform of the law must be based initially on extensive doctrinal research. Law reform
commission publications include excellent models of doctrinal analysis. Of course law
reform makes use of additional non-doctrinal research methodologies, in particular
wide public consultation through public forums and focus groups, as well as public
submissions prompted by published issues papers. Nonetheless, extensive doctrinal
research is undertaken, much of it prior to consultation, and this research is included
in both the discussion papers and reports. Recent Queensland Law Reform Commis-
sion reports cover two discrete aspects of the working of the jury system — the law
and practice relating to the selection of juries, and jury directions. These areas fall
squarely within this book’s chosen topic of ‘lay decision-makers in the law’. The
doctrinal analysis within the law reform reports is expressed more formally and is
more pragmatic than that in a postgraduate thesis but these reports bear witness to
how a group of career researchers and legal experts document and analyse the law.
These are excellent examples and easily accessible on the Web.?!

Law reform has a long history in the common law world beginning with com-
mittees such as that set up by Sir Matthew Hale in England from 1652 to 1657. The
UK Law Revision Committee was operational from 1934 to 1939, and then from
1952 there was the Lord Chancellors Law Reform Committee. This was followed by
the English Law Commission which was escablished in 1965. Law reform consists of
‘proposals for change made with full knowledge of the content and taking into
account the history and development of the ... legal system, over-arching legal poli-
cies and the interaction of the collection of rules and principles in relevant subject
areas of the law’.%?

The Queensland Law Reform Commission is an independent statutory body
established under the Law Reform Commission Act 1968.”% The function of the
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Commission, as provided in the Act, is to keep under review the law applicable to
Queensland with a view to its systematic development and reform having regard to
its codification, the elimination of anomalies and of obsolete and unnecessary enact-
ments, the reduction of the number of separate enactments, and generally the sim-
plification and modernisation of the law.”* The Commission’s role is limited to
reviewing particular areas of Queensland law referred to it by the Attorney-General at
any given time. The mission of the Law Reform Commission is ‘to meet the needs of
the Queensland community by reviewing areas of law in need of reform’®® The
Commission makes recommendations for reform to Parliament through the Attorney-
General. These recommendations are based on extensive research, public consultation,
impartiality, equity and social justice.”®

Report writing is a discrete writing genre with a publication format which differs
significantly from a refereed journal article or a PhD thesis. However, the funda-
mental doctrinal research necessary for any legal project is very similar. Law reform
research is undertaken collectively by research experts in an organised research unit,
The reports are the product of full-time professional staff working in a group research
structure. There is a focus on detail and accuracy in locating the current legislation
and its history, summarising important decisions, and analysing the differences in
approach between individual judges, courts and jurisdictions. In this respect, the
doctrinal research undertaken in law reform agencies models good practice. Under-
graduate research students or busy legal practitioners would be hard pressed to
achieve a comparative depth of research coverage within their pragmatic deadlines.
The research in the reports is similar to that undertaken by higher degree research
students, though the writing style is much more concise. The reports have great
authority because they are published under the auspices of a government statutory
body and tabled in Parliament. The teports are government documents and, as a
result, the extent of the legal discussion, depth of critique and the language used in
the text reflects these formal constraints.

Law reform bodies adhere to strict Terms of Reference which determine and con-
strain the project. In this way, policy discussion papers and law reform reports differ
significantly from regular academic research projects because the parameters are set
externally and not determined by the individual researcher. In self-directed work,
the researcher is in control and possesses the freedom to establish the limits of the
research topic. It is the practice in government reports to state any aspects of the
topic that are not covered by the Terms of Reference; for example the Discussion
Paper for A Review of Jury Selection states:

Three areas ate also expressly excluded from this review by the Terms of Reference:
e consideration of whether juries should have a role in sentencing;
e the merits or desirability of trial by jury; or

e the requirement for majority verdicts in Queensland.”’

In addition, it is also the practice for the reports to alert the reader to additional
issues that may have been raised in the public consuleations and submissions but
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which are not to be covered in the Report. This becomes necessary because of the
need to limit the research to those issues that are most relevant to the Terms of
Reference. See, for example, this statement from the Jury Selection Discussion Paper:

Other ateas not covered by this reference, but which have been raised in the
public media from time to time, include: the size of juries, the use of reserve
jurors, access by jurors to the media (including the internet) during trials, juror
misconduct and the use and admissibility of expert evidence in criminal trials,
Neither is the Commission asked to review the range of criminal (or civil) cases
in which juries are used.”®

This practice is also often encountered in doctrinal journal articles and theses. It is a
useful device to circumvent criticism where specific aspects of a topic have not been
covered because the author has deemed the issue irrelevant to the main argument or
because of lack of time or resources.

Having delineated the scope of the project, and defined any legal terms, usually
the researcher’s next step is to examine the background and context of the topic. The
jury has a long history dating back to Periclean Athens and the Magna Carta.”® This
material would by and large be found in secondary sources (such as texts, previous
law reform publications and journal articles); however there may also be important
statements on the role of the jury in caselaw, or in the judges’ public lectures and
other published presentations. Reference sources such as encyclopaedias can be helpful
in the first instance; however, these are rarely completely up to date. An introduction
to the topic in a legal encyclopaedia is only a doorway to a further chamber of ana-
lysis. The challenge is to confine the broader contextual discussion of the ‘big picture’
and background to the topic, so that it does not subsume the entire project.

The body of secondary material on the jury system is immense ~ so much so that
the researcher would need to be extremely discerning in collecting relevant items. A
basic catalogue search in the university law library, for example, will identify hun-
dreds of potentially useful books and scores of law reform papers. In addition, there
are numerous journal articles and presentations on the same topic evident from a
basic legal journals index scan and millions of Google entries as a result of a search
for the term ‘Jury Selection’. Many jurisdictions have now included information for
prospective jurors on their websites. These also must be reviewed. However, in order
to ascertain which items are relevant and which are not, all the material must be
located and read and analysed and the ideas grouped to reflect the obvious (and not so
obvious connections).

Published statistics also serve as context for the discussion. The Australian Bureau
of Statistics, for example, provides useful statistical details on the resolution of crim-
inal proceedings as well as detailed demographics covering the age, and educational
background of the general population.!®® From these and other available statistics,
some attempt is made to indicate who serves on juties, together with rates of excusal
or exemption, and rares of non-compliance by those called in to serve on juries.!®’
Any empirical research into jurors’ perceptions and experience, especially Australian
studies, are examined.'®? In our example there is some discussion of the results of
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additional sutveys and interviews prepared by social researchers at the University of
Queensland.'®?

Therefore, one of the most difficult aspects of any research is a meaningful and
comprehensive literature review. Much of the skill in presenting the review of the
literature lies in the way it is organised. Take, for example, Chapter 5 of the Jury
Selecrion Report which contains a discussion of the guiding principles for reform of the
jury selection process.'** Most of these issues emanated from the Jury Selection
Review Terms of Reference. These principles include right to a fair trial, separation of
powers, representativeness, impartiality, non-specialist composition, competence and
non-discrimination. This list and the analysis of each provides a neat example of how
a variety of issues can be grouped and discussed in a meaningful fashion so as to form
the basis for further examination of the topic.

Of most importance to our discussion is Chapter 3 of the Report which examines
the sources of the law in relation to a person’s liability to serve on a jury.’®® In the
example chosen, the emphasis lies on Queensland legal sources because of the jur-
isdictional framework for the enquiry. The research therefore covers the current
Queensland legislation together with the history of the provisions. It includes a dis-
cussion of superseded legislation which provides an insight into the law’s develop-
ment. Explanatory memoranda and sccond reading speeches explain the forces
prompting change and amendments. As Australia is a federation, applicable Com-
monwealth legislation is also examined along with juries’ legislation in all the Aus-
tralian state and territory jurisdictions, and relevant jurisdictions outside Australia
including England and Wales, Hong Kong, Ireland, New Zealand and Scotland.
Judicial consideration of the legislation and eatlier common law cases is also analysed.

In our chosen example, A Review of Jury Selection, the structure of the report follows
the Terms of Reference. So in discussing reform of the jury selection process, the
report examines the qualifications needed for jury service including the threshold
requirement of electoral enrolment and therefore citizenship, and the legislative pro-
visions disqualifying those with criminal records, as well as the effect of any legisla-
tively enshrined schemes that remove convictions from a person’s criminal history
after a ‘prescribed rehabilitation period’.!%® The Report also examines exclusion on
the basis of the potential jurot’s occupation ot personal attributes (such as being the
spouse of a person in an excluded category). There are comparisons of legislation in
other jurisdictions on all aspects of jury setvice including excusal as of right for
previous jury service, excusal for cause, deferral of jury service, and any excusal and
deferral guidelines. Other issues covered include jury selection and empanelment,
regional issues and indigenous representation, remuneration, civil jury trials, and
breaches and penalties for a range of offences from non-compliance with jury service

summonses to influencing or threatening a juror.'"”

Conclusion

Doctrinal legal research is a discrete research methodology. It is more than simply
scholarship or an elaborate literatute review of primary materials. Doctrinal research
has been the dominant method used by legal research scholars within the common
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law system for the last two centuries, and this methodology constitutes the foundation
or starting point of most legal research projects.

The doctrinal methodology has survived despite its limitations. The doctrinal
approach to research is in harmony with legal practice. It is well suited to advocacy
and finding solutions to legal problems. It mirrors the analytical decisions of the
judges and provides a pathway to explore the way forward through the plethora of
common law cases. The sources for doctrinal work are by and large on the public
record. Other methods may be used subsequent to the doctrinal research, but it can
be argued that the lawyer needs to commence any legal discussion by using this
method to ctitically determine ‘what the law is’.
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2 Socio-legal studies

A challenge to the doctrinal approach

Fiona Cownie and Anthony Bradney

The doctrinal approach to teaching and researching law, focused exclusively on traditional
legal materials and the techniques required to interpret them (what Margaret
Thornton has termed the ‘technocentric’ approach to law'), constituted the dominant
mode of law teaching and research until well into the twentieth century.? In the eatly years
of the centuty most law graduates came from the ‘golden triangle’ of Oxford, Cambridge
and London univessities, where the use of classic textbooks ensured that the legal edu-
cation offered was doctrinal in nature.” Since it was graduates of these universities who
became law teachers, they continued to foster the doctrinal approach to law. In addition,
many provincial law schools were founded as a result of activity by local Law Socie-
ties, and as a result they were highly sensitive to the needs of the legal profession.’
The pre-eminence of doctrinal law was also reinforced because, until the major expansion
of universities brought about by the Robbins Report, many law school staff were part-
time practitioners, whose orientation naturally tended to be towards the vocational
aspects of law. It was not until after the mid-1960s that Jaw schools began to employ
young lecturers who were full-time academics, whose allegiance was to the development of
law as an academic discipline, rather than to law as a vocational subject.’

Evidence of the developing interest in socio-legal studies was reflected in the
founding of the Socio-Legal Group of the Society of Legal Scholars (SPTL) in the
early 1970s. The first conference of the SPTL’s Socio-Legal Group took place in
Manchester in December 1972.% The Group grew rapidly, with 150 members joining
in its first year.” Over the next twenty years the Socio-Legal Group became inde-
pendent from the SPTL, and in 1990 the Socio-Legal Studies Association was estab-
lished.® The continuing strength of the Association, which now holds an annual
conference, as well as facilitating many other socio-legal events, reflects the increasing
interest in socio-legal studies among the academic community.”

However, the influence of the doctrinal approach on both research and teaching
remained strong, much to the dissatisfaction of those academic lawyers who wished to
engage in legal research of a similar nature to the research emanating from other,
mote overtly intellectual, parts of the academy. As late as 1987, Professor Geoffrey
Wilson characterised research in law in the following terms:

The words ‘English legal scholarship’, though high-sounding, have a similar
function to the words ‘disposable plastic cup’. Each adjective strengthens the
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message that one cannot expect much in terms of quality or long-term utility
from ic.'?

However, during the latter part of the twentieth century, a number of alternative
approaches to the study of law emerged to challenge the supremacy of doctrinal law.
Feminism and critical legal studies both offered alternative ways of analysing law and
legal phenomena, and researchers working within these traditions made significant
contributions to legal scholarship.!’ Of the various critiques that emetrged, the one
which has arguably gained the widest following among legal academics has been the
socio-legal approach, also known as ‘law in context’'?

Defining socio-legal studies

Socio-legal studies is hard to define, because of the diverse range of scholarship car-
ried out under that name; like many other movements, it is not confined neatly
within well-defined boundaries, and the term ‘socio-legal’ can be used to include
both feminist work and critical legal studies, although these two approaches may also
be seen as quite separate movements within legal scholarship.

The precise meaning of the term ‘socio-legal’ is contentious.!® It has sometimes

been used in a relatively narrow manner,'* F

or example Campbell and Wiles dis-
tinguished ‘socio-legal’ work from work carried out within the ‘sociology of law’,
seeing socio-legal work as ‘anti-theoretical, concerned with social engineering
through existing social order and not with explaining that order or transcending it by
critique’, while they saw sociology of law as theoretically sophisticated.”® However,
more frequently the term ‘socio-legal’ has been used very broadly. Thus, for example,
Wheeler and Thomas comment that ‘[tthe word “socio” in socio-legal studies means
to us an interface with a context within which law exists, be that a sociological, his-
16 In the Economic and Social
Research Council’s 1994 review of socio-legal studies the section entitled “What is

Socio-Legal Studies?” begins by saying that ““Socio-legal studies” is an umbrella term

torical, economic, geographical or other context’.

for what is now an exciting, wide-ranging and varied area of research activity’.'” No
dctual definition of the term is attempted, but socio-legal studies is referred to as an
‘approach to the study of law and legal processes’ which ... covers the theoretical and
empirical analysis of law as a social phenomenon’.*® The Report points out that socio-
legal research has been carried out by scholars from many different disciplines,
including lawyers, political scientists, economists, historians, sociologists and
anthropologists, so that research which can be described as socio-legal ‘displays con-
siderable eclecticism in subject-matter, theorising and methodology, ranging from
macro-theoretical scholarship through empirical analyses designed to test and gen-
erate theoretical propositions, to experimental designs and small-scale case studies’.'?
In many ways, it is easiest to think of socio-legal studies as an approach in this way,
because this allows for the inclusion of the very diverse methods and perspectives
which socio-legal scholars adopt.

The breadth of socio-legal work has increased the longer that it has existed in the
legal academy. Harsis, writing in the 1980s, suggests that socio-legal studies begins
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with academic lawyers turning to sociology and argues that sociology, social policy
and social administration have had the greatest impact on socio-legal studies.® Yer,
even at this early stage in the development of this approach, Harris notes the poten-
tial importance of social history for socio-legal studies.?’ From its very beginning
socio-legal studies has encompassed the use by academic lawyers of a very wide range
of disciplines, not just those belonging to the social sciences, and writing in the
present day, it is now difficult to think of any discipline in the social sciences or
humanities that has not been used by scholars working in a socio-legal mode. Such is
its potential that interest in socio-legal studies has been characterised as ... the
emergence of a new legal paradigm’®? and socio-legal scholarship as ... the most
important scholarship currently being undertaken in the legal world’.??

Empirical research on the legal academy indicates that the doctrinal approach to
legal analysis no longer dominates legal education and research in the way it once
did; Cownie’s research on legal academics suggests that about half of legal academics
would now describe themselves as socio-legal, while of those remaining, many who
are cautious about using the term ‘socio-legal’ to describe their approach (generally
because they associate that term exclusively with empirical investigation) are actually
following an approach which is indistinguishable from their socio-legal colleagues.??
When asked about the nature of legal research in the future, the majority of legal
academics in Cownie’s study (including many who described themselves as ‘black-
letter’ lawyers) believed that socio-legal work would become more important as time
went on.?

The very variety of the kind of work being carried out in socio-legal studies can be
seen as being an intellectual advantage. Cotterrell has argued that faln important
reason for the vitality of the socio-legal community in Britain ... has surely been its
rich, almost anarchic heterogeneity and its consistent openness to many different
aims, outlooks, and disciplinary backgrounds’.2°

While the strength of socio-legal studies may temain a matter of debate, with
some experts arguing that it has become the dominant mode of tesearch and teaching
in university law schools, while others are less optimistic about the progress of socio-
legal studies (a debate analysed by Collier, 2004),?” it is certainly the case that this
challenge to the doctrinal paradigm has become firmly entrenched, not only within
academic legal studies, but in the academy generally.?®

Doing socio-legal research

Socio-legal scholars, especially those conducting empirical research, have sometimes
been accused of producing research which is not particularly intellectually sophisti-
cated and which is atheoretical and descriptive in nature. This was essentially the
criticism put forward by Campbell and Wiles in the 1970s and it has been echoed
since by others ~ for example, Nicola Lacey has argued that the approach of socio-legal
studies to one of its central concerns, that of effecting policy change,

has all too often been premised on both a pootly theorised account of social
institutions and an insufficient attention to the democratic legitimacy of
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proposed changes. Inadequately theorized and contextualised socio-legal
research ... ignores relevant questions ... {and} proceeds from an insufficiently
thorough critique of existing legal insticutional forms ....*°

Some of Cownie’s interviewees pointed to another potential criticism of socio-legal
research — that it is methodologically unsophisticated, resulting in the production of
poot-quality data and consequent questionable analysis.”® This is particularly true of
socio-legal researchers whose academic background lies in the discipline of Law.
Cownie comments:

Engaging in socio-legal or inter-disciplinary work is a significant challenge for
academic lawyers trained in the British tradition, since doctrinal law does not engage
with other disciplines ... the Law syllabus rarely includes any significant srudy of
the theories or research methods which are regarded as fundamental by [other
disciplines}. The lack of such a background, either in social sciences or in any of the
other disciplines which might usefully be employed to examine legal phenomena,
was seen as a big problem for the future development of the discipline ... 3!

Concerns about the continuing capacity of the academy to produce large-scale
empivical socio-legal research were expressed by the authors of the Nuffield Inquiry on
Empirical Legal Research, which reported in 2006.>% However, although it raises a
number of interesting issues, the Report was not uncritically received by the socio-legal
community. A former Chair of the Socio-Legal Studies Association commented:

Most importantly, I would argue that there are young scholars, in their twenties,
thirties and forties, who are more confident than previous generations in criti-
quing and applying theories and approaches developed in disciplines other than
the study of law. What this means is the problem of lack of capacity no longer
involves a lack of interest in socio-legal approaches to law and legal phenomena.
This adds a new dimension to the debate as it may be that those seeking to
recruit to empirical work are no longer just competing with doctrinal or critical
lawyers, but with socio-legal scholars who choose to approach their work
through non-empirical routes. One of the stories behind the low rate of appli-
cations to funding bodies to do empirical work may be that there is a lack of
sufficient capacity. Another may be that there is a lack of interest amongst socio-legal
scholars in carrying out this type of project.®?

Overall, despite some concerns, it would appear that socio-legal studies is here to
stay, and the main problem for researchers is how to do socio-legal work of high
quality which will have lasting interest and value.

Thinking about metbod

For the researcher who is considering conducting some socio-legal research, the choice
of method and approach is extensive, as is the range of theoretical work upon which
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the socio-legal researcher can draw. To avoid the pitfalls leading to the sort of criti-
cisms outlined above, careful consideration has to be given to the adoption of an
approach and a method which is suitable for the research question which is being
investigated and to the theory or theories which can most appropriately chrow light
upon the relevant topic. Whatever approach is chosen, it is important to be aware of
the relevant academic literature on theory and method. Choosing the appropriate
theoretical approach and the method of investigation is just as important for the
socio-legal researchet as all the other aspects of socio-legal research, such as the col-
lection, analysis and dissemination of information and data. Indeed, it is important
not to push on with the collection of data until the research questions, method and
theoretical approach are clear in the researcher’s mind. The range of theories and
methods available to the socio-legal researcher make it impractical to cover in this
chapter all the issues which need to be consideted, but there is an extensive literature
available for consultation,*® and most institutions offer approptiate research training
opportunities so that socio-legal researchers without the relevant intellectual background
can acquire the knowledge and skills which they need.

The range and breadth of contemporary socio-legal research

The best socio-legal research will explicitly address issues of theory and method, and
readers will be able to identify the researchers’ engagement with the relevant meth-
odological and theoretical literature, thus giving their work the intellectual rigour it
needs. This section of the chapter introduces two examples of recent socio-legal
research in order to illustrate the variety of work which is gathered together under
the umbrella of ‘socio-legal research’, and to show how research questions, method
and theory interact in socio-legal research. The first piece of work we look at is about
property law, often thought of as a very traditional doctrinal legal subject. Here,
however, it is approached from a non-traditional perspective. Conversely, the second
piece we look at is about a series of television programmes (hardly a traditional ‘legal’
topic) which the author uses to analyse the nature of law and the role that law plays
in people’s lives — topics that have been addressed in traditional jurisprudence for
many years.>>

Our first piece of socio-legal work is Antonia Layard’s examination of the ways in
which city centres have been transformed from places with many individual spaces
(streets, squares and so on) into a single homogeneous space in the form of shopping
centres, carefully regulated so as to facilitate the shopping experience.’® Adopting a
case-study approach, she explores the ways in which the creation of the Cabot Circus
shopping centre in Bristol and the development of the adjoining Quakers Friars area
of the city has led to a change from multiple ownership of land to single ownership,
with the consequent concentration of the rights of ownetship into the hands of the
city council and a large property development company.?” These legally facilitated
changes lead to profound consequences for the users of this space, as Layard comments:

Uses thar facilitate the shopping experience are promoted; uses that restrict it are
prohibited. As a result, throughout Quakers Friars and its associated retail



Socio-legal studies 39

development Cabot Circus, ‘visitors’ are now unable to walk a dog, play a guitar,
take a photograph or smoke a cigarette in places previously understood as being
in the public realm,”®

Using the work of de Certeau (in particular his classic text The Practice of Everyday
Life) and that of Tuan, a human geographer, Layard draws a distinction between
‘place’ and ‘space’. For de Certeau:

A place (lieu) is the order (of whatever kind) in accordance with which elements
are distributed in relationships of coexistence ... A place is thus an instantaneous
configuration of positions. It implies an indication of stability ... A space exists
when one takes into account vectors of direction, velocities and time variables®?

For Tuan, Layard notes:

place can be distinguished from space by envisaging a sense of space as an open
arena of action and movement, while place invites stopping, resting and
becoming involved. While space is amenable to the abstraction of special science
and economic rationality, place is amenable to discussions of things such as
‘value’ and 'belonging’. In short, as Carter et al succinctly summarize, place is
space to which meaning has been ascribed.®

Layard goes on to develop the idea of the social production of space, focusing on the
role played by the law in this enterprise, using the work of Lefebvre to provide ‘a
conceptual lens through which it is possible to explain how space is socially pro-
duced’. " She explores in particular how a particular sense of place is first envisaged
and then created through the use of expertise and legal rules.*? Finally, she explores
the potential of Lefebvre’s ‘right to the city’ arguing that we should conceptually and
legally separate control of space and place from ownership, and that these concepts
are not inevitably intertwined.

From this brief description of Layard’s work, it can be seen that it analyses the
empirical case study of the shopping centre using a relevant theoretical perspective to
question the legally facilitated transformation of space, particularly as it restricts
public access and practices. Layard’s work provides a clear example of the way in
which a socio-legal approach can enable the researcher to examine mainstream legal
concepts (in this case, those related to the ownership of real property) using ideas
drawn from other disciplines (sociology and geography) to produce original research
incorporating new ideas about law.

An apparently contrasting piece of socio-legal research is one example of Anthony
Bradney’s work on the television programme Bu/ffy the Vampire Slayer (BtVS), which is
a contribution to the emerging socio-legal research area of law and popular culture.*
Bradney’s article examines the changing image of law and law enforcement found in
the first six series of BtVS. He is explicit about his method, which involves ‘a close
reading of the programmes’.*> He goes on to give detailed information about his
primary soutces, noting that BtVS takes seven major forms, namely:
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a set of video tapes covering the six [TV] series, a set of DVDs (covering,
in great Britain, the first three series) a set of scripts (with the first and half of
the second series being available in published form and all six series being
available as unofficial transcripts on the Web), a book series and a comic book

B 4
series. 1

Not all these forms contain exactly the same stories; there are subtle variations, so
that, as Bradney points out ‘In this context of variant forms of BtVS, it is important
to identify what constitutes BtVS’. This article is based on a reading of the official
and unofficial scripts for the first six television series and the video tapes available in
Great Britain for those series. It is these forms which Bradney sces as forming the
heart of BtVS as an artefact of popular culture,”” Referring to research on popular
culture, television and law and literature, Bradney goes on to illuminate his argument
with detailed analysis of the programmes.

“The initial premise of BtVS is that human beings share the world with vampires,
demons and other supernatural creatures that are, on the whole, hostile to human-
ity.® In every generation, however, there is a vampire slayer, who has heightened
powers of agility, strength and so on, and whose task it is to kill vampires and
demons. Buffy, as the vampire slayer, is responsible to a “Watchet” who is her ‘com-
mandet’. In turn, the Watcher is responsible to the Watchers’” Council, which has
final responsibility for deciding what Buffy and the Watcher should do; the Councit
bases its decisions on ancient laws. As Bradney comments: ‘at the level of its basic
premise, BtVS is lictle more than a traditional police series ..." 47

For most of the first three series, Bradney notes, Buffy is portrayed as a deviant
police officer — doing the job, sometimes in her own unofficial way, but nevertheless
working within an established hierarchy.”® However, unusually for a police series,
Bufty forms deep emotional relationships — with Giles, her Watcher, and with other
characters (her friends the Scooby Gang). In time, the importance she attaches to
these relationships leads her to reject the authority of the Watchers' Council.’!
Bradney argues that at this point ‘the contention in the series is not that some
authority fails, but rather that hierarchical forms of authority fail’.>* Buffy and her
friends must now decide for themselves what to do. Buffy retains her role as a slayer,
and Bradney goes on to argue that the focus of the programmes now becomes “What
laws, if any, should Buffy obey?’ The answer, he says is that in the end, the source of
right authority is found not in conventional morality, but * ... in the familial bond,
the connections of Buffy, Giles and their friends the Scooby Gang'.>®> While the tra-
ditional biological family is always portrayed as dysfunctional in BtVS, the familial
relationships between Buffy, Giles and the Scooby Gang are more than just those of a
group of friends. The ‘chosen family’ is not romanticised; it is acknowledged that
sometimes people fail to live up to their obligations to each other, but equally
important are the attempts that Buffy and her friends make to rectify their mistakes
and make amends for their errors; their efforts spring from the love they have for each
other, which brings responsibility and the knowledge that their mission is to serve
and save others who are in need.>*
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Bradney draws on the work of Bauman to analyse the new law that Buffy and her
friends must live by, pointing out that in Poszmodern Ephicy Bauman argues that ‘moral
responsibility is unconditional and infinite’ and that:

[tthe postmodern mind does not expect anymore to find the all-embracing, total
and ultimate formula of life without ambiguity, risk, danger and error ... The
postmodern mind is reconciled to the idea that the messiness of the human
predicament is here to stay.>®

Bradney argues that both of these ideas find a resonance in the law that is chosen by
Buffy and her friends.>® He concludes that the view of law arciculated in the series can
be analysed from a theoretical perspective in a number of different ways. At a super-
ficial level it moves from a simple command theory of law to the more sophisticated
view of law arrived at by Bufly and her friends:

where, alongside legal rules, there exist a set of Dworkinian legal principles
which have weight rather than simple black and white application in regulating
conduct ... Moreover, the new law reflects the Weberian taxonomy of authority
in that it involves a shift from a form of authority that is simply sanctified by
tradition to one that is legitimated by an appeal to rationality, illustrated by the
continual discussions that Buffy, Giles and the Scooby Gang have about how to
proceed.>’

As Bradney also notes, both the existence of the law of the Watchers” Council and the
move away from it are examples of legal pluralism.’® But more importantly, as he
goes on to argue, in later series of the programmes emphasis is placed upon a much
more sophisticated and existential notion of law, which:

requites a continual personal investment and engagement in deciding what it is.
What to do, how to act, becomes a constantly complex question, demanding a
personal response ... for all of us obeying law, choosing to make a law our own
as a model for behaviour, is precisely that, a matter of choice. Moreover, it is a
choice that we make both personally and individually and, at the same time, in
the context of the intimate relationships that we have ... The programme cap-
tures that which, elsewhere, has been described as being ‘the articulation of

autonomy with heteronomy, freedom with regulation, love with law.>”

Ultimately, Bradney is able to use his analysis of a series of television programmes
to engage with both postmodern critical theory and Dworkinian analysis of the
nature of law. In so doing, his work neatly illustrates the potential of a socio-legal
approach to use non-traditional materials to throw new light on traditional ‘legal’
questions.

Together, these two pieces of research provide a good illustration of the breadth of
socio-legal research, both in subject matter and approach. They both demonstrate, in
different ways, how socio-legal research uses a range of disciplines and methods to
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examine legal phenomena, throwing new light on traditional legal areas, such as
property law and, indeed, the nature of law itself.

Researching tribunals from a socio-legal perspective

Like all the contributors to this book, we have used one particular topic (lay decision-
makers in the legal system) to illustrate the method that is under examination. In the
case of socio-legal studies, the area of research on which we shall focus is the role of
tribunals within the English legal system. Tribunals are generally made up of a leg-
ally qualified Chair and two lay ‘wing-members’, who frequently have knowledge
about and/or experience in the field which is covered by the tribunal on which they
3it.%% The role of the wing-members is to participate fully in the procedure and
decision-making, so that tribunals provide a good illustration of the role of lay deci-
sion-makers in the legal system. Tribunals have been subjected to examination from a
wide variety of perspectives by researchers using a number of different research
methods, and therefore the research on this topic also provides a good illustration of
the breadth of socio-legal research which has been produced.

Policy-oriented research on tribunals

Some empirical socio-legal research has proved to be very attractive to policy-makers,
who can draw on the data and insights of the researchers to inform social or economic
policy, in an attempt to ensure that it is ‘evidence-based’. A good example of this in
relation to tribunals is the research report T#ibunals for Diverse Users by Genn et al.,
published in 2006 by the Department for Constitutional Affairs, comparing the
experience of tribunal users across three different tribunals (the Appeals Service, the
Criminal Injuries Compensation Panel and the Special Educational Needs and Dis-
ability Tribunal).®! The main aim of the research was to establish whether Black and
Minority Ethnic (BME) users experience any direct or indirect disadvantage in
accessing and using tribunal services.®? The policy orientation of the research is clear
from the outset: the front cover of the research report identifies it not only as spon-
sored by the Department for Constitutional Affairs, but as ‘Government Social
Research’, and ‘Analysis for Policy’. In addition, we learn that the research was carried
our in accordance with a research specification supplied by the Department.®?

The research specification set out five main questions which the research needed to
answer:

® 'To what extent is there evidence of direct discrimination against ethnic minorities
within the tribunal system?
Do questions of race influence tribunal decisions and if so how?
Is there evidence of indirect discrimination within the tribunal system and if so
how is it manifested?
Do tribunal processes impact differently on different minority groups?
Do different minority groups believe they are likely to be treated fairly within the
tribunal system?%4
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One of the strengths of the report is the way in which it cleatly relates its research
questions to the methods used to gather the data which is then analysed to answer
those questions. Seven different methods of data collection were used:

e focus group discussions with 115 members of the general public exploring
knowledge and attitudes to seeking redress for administrative disputes and
grievances;

e face-to-face interviews with 529 users in tribunal waiting rooms exploring
expectations and levels of preparedness for hearings;

® observation of 391 of those users during their tribunal hearing assessing the
enabling skills of tribunal judiciary and users” ability to participate in hearings;

o face-to-face interviews with 374 of those users after their hearing and before their
decision, focusing on reactions to the hearing and perceptions of the fairness of the
process;

e face-to-face interviews with 295 of those users after receiving their decision,
exploring users” understanding of the reasons for the tribunal’s decision and views
on the fairness of the outcome;

@ a statistical modelling exercise using 3058 tribunal decisions from the three tri-
bunals to identify factors associated with success or lack of success at hearings,
including case type, ethnic group, representation, pre-hearing advice and the
presence of an observer at the hearing;

e telephone interviews with 63 tribunal judiciary, exploring approaches to deliver-
ing fair hearings, any challenges presented by users from different ethnic or cul-
tural backgrounds, and views on the value of diversity training.®®

The report devotes a whole chapter to a detailed discussion of its research design.®®
This enables readers to make an informed judgement about the strength of the
empirical data upon which the whole report is based, and thus to decide whether or
not they are persuaded by the evidence and analysis included in the report. Detailed
discussion of method is one of the hallmarks of high-quality empirical socio-legal
research, just as it would be of social scientific research generally.%”

It is sometimes the case that in policy-oriented research the parameters of the
research project are not wholly within the control of the researchers. In those cases,
spects of the research may be dictated by the needs of the commissioning body — for
instance, in this study, the decision about which tribunals wete to be included in the
study “ ... was influenced by DCA preferences’ as well as the need to include tribu-
nals with a substantial caseload and a significant number of BME users.®® Never-
theless, as far as the outcome of the research is concerned, this research report is clear
that the conclusions drawn and views expressed are those of the researchers, which

‘are not necessarily shared’ by the commissioning department.®”

Findings about tribunal membership

In terms of its findings about lay members of tribunals, a central objective of the
study was to ascertain whether there was direct or indirect discrimination against
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minority ethnic users within the tribunal system.”® Observations of tribunal hearings
were used to collect quantitative and qualicative evidence about the behaviour of
cribunal members.”t An important issue lying behind this aspect of the study was the
extent to which tribunal members should compensate for lack of representation and
enable unrepresented users to present their case, particularly in the light of previous
research studies which had discussed the difficulties for the judiciary in dealing with
untepresented patties.”” The authors of the report note that:

Angicty about the ‘limits’ of judicial intervention expose some of the tensions
inherent within the modern adversarial legal system and the problem of recon-
ciling the concept of enabling and responsiveness to the diverse needs of users,
with traditional conceptions of judicial neutrality or impartiality. ... In seeking
to understand how ‘equal treatment’ should be operationalised within the con-
text of a tribunal hearing, it is necessary to go beyond conventional assumptions
about the role of the judicial decision-maker as a neutral and impartial umpire.
Equal treatment is not about neutrality during judicial proceedings ... equal
treatment of fairness in court and tribunal proceedings requires that dispurants
are able effectively to participate in proceedings.””

The report goes on to argue that tribunals must ensure that all users have a fair
hearing, which involves not only refraining from negative assumptions, but also a
positive duty to assist, in order to ameliorare disadvantage.”

In seeking to assess the ability of tribunals to deliver fair and impartial hearings,
the researchers were able to draw upon the ‘Competence Framework’ for tribunal
members drawn up by the Judicial Studies Board.”> Critical competencies for tribu-
nal members identified by the researchers included: awareness and respect for culrural
differences (e.g. by using appropriate language); facilitating the participation of all
parties (e.g. by explaining legal issues in everyday language); demonstrating good
communication skills (e.g. by active listening).”® These competences provided the
researchers with a starting point from which to assess tribunal hearings in a struc-
tured way. Overall, panels were found to perform very effectively, with little evidence
that minority ethnic users were disadvantaged in any way. Introductions to the tri-
bunal hearing were informative, with full explanations of matters such as the role of
the tribunal members, the independence of the tribunal, issues to be covered in the
hearing and so on.””

On the whole, tribunal hearings tended towards a high degree of informality, users
were treated with courtesy, and panels demonstrated good listening skills, regardless
of the ethnic origin of the user.”® The report notes that:

Observers recorded copious examples of courteous behaviour displayed by tribu-
nal panels. Courtesy was displayed through the use of polite language, sensitive
language, consideration for the situation of the user, and checking whether the
user might have any physical needs (breaks, drinks). Many tribunals were seen to
respect the courtesy of looking at the user while the interpreter was speaking and
addressing comments and questions to the user rather than to the interpreter.’?
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Overall, the observations of tribunal hearings, carried out by nine different observers
from a range of ethnic backgrounds, making detailed notes and sensitive to the
objectives of the study, found no systematic difference in tribunals’ behaviour towards
minority ethnic users which might disadvantage them.®

Unsurprisingly, since this is policy-oriented research, the report ends by discussing
a number of matters which could assist in improving the service offered by tribu-
nals.®! It is a piece of research which provides a very good illustration of a piece of
well-designed empirical socio-legal research which throws light on an aspect of the
legal system by using classic social scientific methods and uses the data produced to
make policy recommendations.

Non-empivical vesearch into tribunals

It is important to keep in mind that not all socio-legal research is empirical, and this
is as true of work on tribunals as it is of research in other areas. In this section of the
chapter we are going to look at a socio-legal monograph published in 2009: Admin-
istrative Tribunals and Adjudication by Peter Cane.%? The object of the research was to
study administrative adjudication, with especial reference to the Australian Admin-
istrative Appeals Tribunal (AAT), including both historical and comparative pet-
spectives in the analysis.** This is not a nasrow study of one tribunal in one
jurisdiction; rather, it is an attempt to draw to the attention of scholars outside
Australia some of the distinctive features of Australian public law, and in doing so
to explore the general theoretical and constitutional significance of administrative
tribunals. As the author explains:

One of the aims of this book is to introduce to a wider audience in the common
law world some of the distinctive features of Australian public law and legal
institutions. Although it has often been observed that the federal administrative
law package was unique and exttemely innovative, it is relatively little known or
understood outside Australia. Although Australian public law is built on solid
British foundations, at federal level it is also significantly informed by American
ideas, and this dual heritage makes it a particularly fascinating and fruitful topic
for study not only conceptually, but also institutionally, historically and com-
paratively. For many academic lawyers, tribunals are of only peripheral interest.
This, I have come to appreciate after many years of ignoring them as much as [
could, is a blinkered point of view and an extremely unsatisfactory state of
affairs. It was not until T started to study Australian public law in earnest and to
think about administrative adjudication historically and comparatively that 1
began to value tribunals not only for their practical importance but also for their
theoretical and constitutional significance. This process has required me to

negotiate some very steep learning curves.®

The study as a whole uses the AAT as a lens ‘to sharpen analysis and redefine
understanding of a particular set of governmental insticutions’.®? It looks at the
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American and British forms of administrative tribunals as well, not only because the
Australian constitutional and governmental system reflects the influence of both chose
systems, but also * ... because the American and British systems represent two quite
different constitutional paradigms, while the Australian system represents a complex
and fascinating hybrid of both those two basic paradigms’.®® Some mention is also
made of the French system, because * ... it represents an approach distinctly different
from that found in any of the major common law jurisdictions’ .5

The approach of the book is to look at the ‘big picture’; a historical/comparative
perspective is used to locate administrative tribunals within a broad institutional and
constitutional landscape, which enables the author to identify four models of adjudi-
cation within different legal systems. Owverall, it is argued that the four models can be
thought of as forming a continuum, with the UK model at one end and the French
at the other. In the UK, tribunals are thought of as being ‘court substitutes’,5® which
are not only subject to supervision by courts, but are also understood as belonging to
the same type of institution as courts, and, like courts, are separated from the
Executive. In addition, many administrative adjudicators in the UK system are
trained lawyers.? In the French model, however, * ... administrative adjudication is
the exclusive province of a set of public law institutions that are unsupervised by
private-law courts’.?® In France, these public law adjudicative institutions are staffed
by public administrators and they are clearly understood to be part of the executive
branch of government.”! In berween these two extremes sit the Australian and US
models of tribunals. In the USA, administrative adjudicators are part of the institu-
tions of the executive branch, but within those institutions, adjudicators and adjudi-
cation are separated from other officials and activities. Administrative adjudicators are
typically legally trained and administrative adjudication is supervised both by courts
and by the exccutive institutions within which adjudicators operate.”? In the Aus-
tralian system, tribunals are considered as categorically different from courts, but they
are supervised by the courts, and the highest administrative tribunal, the AAT, has ‘a
strongly judicial ethos’.%

An important part of the discussion of the different models is an analysis of the
membesship of tribunals, and it is here that we find reference to the role of lay per-
sons in delivering administrative justice.” In the USA, although Administrative Law
Judges (ALJs) must be legally qualified, they are greatly outnumbered by ‘adminis-
trative judges’ (AJs), who review matters such as immigration and veterans’ benefits
decisions.””> A large proportion of AJs are non-lawyers, who are rypically appointed
directly by the agency whose decisions they review.?® In the UK, Cane argues that
historically there has been a strong tradition of lay persons participating in the
criminal justice system both as members of juries (triers of fact) and as adjudicators
(as JPs) so that when the decision was first made in the nineteenth century to appoint
non-lawyers as administrative adjudicators, this did not prove unduly controversial.”’
Cane argues that attitudes towards lay participation in administrative adjudication in
the UK has changed over time. ‘In the 19th century, non-legal members were seen as
having a significant contribution to make to administrative adjudication provided
adequate legal input was available.””® However, since that time the UK has experi-
enced an increasing ‘judicialisation’ of tribunals, culminating in the Tribunals, Courts
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and Enforcement Act 2007, which introduced a formal distinction berween judges
and members of the First-tier and Upper-tier tribunals. Cane comments:

One of the aims of the new system is to ‘encourage judicial career development’,
The idea is that the grouping of specialised jurisdictions within the one (Lower-
tier or Upper) Tribunal will give adjudicators the opportunity to acquire skills
that are transferable from one jurisdiction to another, thus enabling them o deal
with a wider variety of subject matter. However, it seems likely that the most
transferable skills will be legal, and that non-legal members will have fewer
opportunities for such career development than legal members (tribunal
judges).””

In Australia, the participation of non-lawyers as adjudicators in the legal system is
much less common than in the UK, although it remajns a theoretical possibility.
However, a significant proportion of membets of the first tier merits review tribunals,
such as the Migration Review Tribunal and the Social Secutity Appeals Tribunal, as
well as of members of the Administrative Appeals Tribunal, are either judges or have
legal qualifications or experience.®°

Cane’s comparative analysis prompts him to argue that despite superficial differ-
ences between the comparator jurisdictions, persons sitting on administrative tribu-
nals, whether or not they are legally qualified, are expected to ‘act like lawyers” when
they perform their decision-making function.*! He also argues that adjudicacors also
contribute knowledge, information and ‘narrative points of view’ or ‘data’ to the
decision-making process.'®? Tt is this latter feature which distinguishes tribunals from
courts. In cribunals, adjudicators (especially lay members, including non-legal
experts) are expected to contribute non-legal data to the decision-making process to a
much greater extent than is permitred to judges in the traditional adversarial court
process,1¥?

Overall, Cane argues that as tribunals have increasingly come to be understood as
belonging to the same genus as courts, the role of non-lawyers has diminished.
Increasingly they are valued as administrative adjudicators ‘only if they possess some
specific and obviously relevant expertise other than law, or in areas where govern-
ments wish to minimise the involvement of lawyers and the promotion of legal
values ... 1% Although he concludes that it is unlikely that for the foreseeable future
tribunals will become as dominated by lawyers as courts are, in the light of his his-
torical research * ... the position of non-lawyers in tribunals is now probably more
precarious than it has been since the dawn of the modern tribunal system in the first
half of the nineteenth century’.*%

Cane’s research draws on a wide range of sources to illuminate his comparative/
historical approach, and in doing so it falls within many of the definitions of socio-
legal research discussed in this chapter. However, at the same time, drawing on the
conventional ‘legal’ sources of reported cases and statutes, it also serves to illustrate
the way in which the boundary between socio-legal and doctrinal research is not always
absolutely clear-cut. This piece of research is likely to be drawn upon by scholars
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working within both those traditions, and would not necessarily be immediately
identified as ‘socio-legal’ by all readers.

Curiosity-driven empirical socio-legal research

The final piece of research to which we shall turn is a monograph by Baldwin,
Wikeley and Young, published in 1992, Judging Social Security, which examines social
security policy and adjudication in Britain, in the light of considerable changes to the
adjudicatory system which had been introduced in the late twentieth century, parti-
cularly during the 1980s.*°¢ This rescarch was funded by the Nuffield Foundation,
which is a charitable foundation which works ‘to improve social well-being by
funding research and innovation in education and social policy’.)®” The aim of the
research was to analyse the changes which had been introduced to the social security
adjudication system which were intended ‘to strengthen the independence, pro-
fessionalism and quality of decision-making in the first two tiers of the adjudication
system’.'%8 Tc is essentially curiosity-driven research, with findings which are inten-
ded to throw light on 'the use of legal and administrative structures by government’
as well as on the workings of the social security adjudication system itself. As such,
although some of its findings may be of relevance to policy-makers, and have the
potential to stimulate reform of the system, utility to policy-makers is not necessarily
the main driver behind the research.

The research involved an empirical study of actors within the two initial tiers of
the social security adjudication system, and included interviews with adjudication
officers, appeals officers, chairpersons and members of tribunals, and presenting offi-
cers, as well as with appellants*®® The researchers also observed tribunal hearings.!'®
Although we are given some basic information about the ways in which data was
collected, this is far less detailed than that in the Genn study discussed above, and
apart from a brief section in the first chapter, is included throughout the book as
different topics are addressed. This is somewhat more challenging for the reader
interested in method. However, when quotations from interviews are included, the
status of the speaker is clearly identified, and plenty of quotations are used, providing
detailed empirical evidence to accompany the analysis. Alcthough the system of social
security adjudication has changed greatly since this research was published (including
the abolition of Social Security Appeal Tribunals''') it remains a valuable and inter-
esting piece of socio-legal research, due to its rigorous and detailed examination of
the everyday experiences and working practices of actors within an adjudication
system.

Lay decision-makers in Social Security Appeal Tribunals

While the Chair of a Social Security Appeal Tribunal had to be a barrister or solicitor
of at least five years’ standing, the two ‘wing people’ were lay persons, appointed for their
‘knowledge or experience of conditions in the area’ of the tribunal, and as being ‘repre-
sentative of persons living or working within the area’.!'? A significant number of
members (38 per cent) were women, and over half were over 60 years of age (55 per cent
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were in their sixties and a further 8 per cent were over 70); by far the largest group of
members had been nominated by trade unions.''? The high numbers of elderly
members uncovered by this study might be explained by the fact that the researchers
focused on members who sat frequently, and they found that tribunal administracors,
when seeking a member to sit at short notice, frequently contacted those who were
retired, because they were much more likely to be available.* This then led to an
overrepresentation of elderly members at tribunal heasrings.

Overall, the researchers comment that the tribunal system had * ... failed to build
up a broader base of membership to reflect in some measure the range of people thar
appear as appellants’.’'> They also found that this issue was not a matter of concern
for some members, although a sizeable minority felt that panels were insufficiently
representative, and that this did matter:

I don’t think that working class people, or people who have some understanding
“of the way in which many claimants live, are sufficiently represented. I think the
quality of questioning and the quality of understanding peoples’ lives is limited ...

... I think that basically the members speak a different language to that the
claimant does. And the claimant doesn’t secem to get through to them. If he
could get through to someone of his own class, then the outlook would probably
be different to him, and it could be explained to him differently, in his own
language. The communication between the claimant and the panel is noc
good ... 116

Although most chairmen, when interviewed, seemed broadly satisfied with the calibre
of their members, the researchers comment that their own observations of tribunal
hearings tended to coincide with the views of the minority of chairs who wete openly
critical of members:

A lot of those who are union reps are very good, the younger ones. Some of the
older members on the panel, quite frankly, I feel they are just there to spend the
morning flling their time up.

They vary enormously in quality. Some are really first class. Others are frankly
pretty hopeless, in the sense that they don’t follow the proceedings in any great

detail, or have a great deal to contribute to it ... **’

The researchers found that one problem was that members did not sit sufficiently
often to enable them to develop their skills or to keep up with changes in the law.""®
Lack of training for tribunal members (as opposed to Chairs) was also identified as a
problem."'” Another reason that lay members failed to play a full parc in hearings
was that as the law became increasingly complex, the legally qualified Chairs enjoyed
numerous advantages over the lay members, and observations of cribunal hearings
revealed that lay members tended to be marginalised by their Chairs.!? Although
the Chairs were encouraged to think of their members as equal partners in the deci-
sion-making process, many Chairs argued that this was very difficult to achieve in
practice:
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Ideally ... the members will have read the papers thoroughly, thought about it
carefully and come prepared with specific questions to ask. More frequently it’s
the case that the members make some sort of feeble attempt to read the papers,
or sometimes won’t have done. They won’t have understood them properly,
they'll be relying to some extent on folklore, attitudes, prejudices ..

... I mean some wing members have a very much palm tree justice approach,
and they may take a very simplistic view of what they think is fair, quite
regardless of what the legal position might be and regardless of what an analytical

consideration of the evidence may point to ... 2!

As the researchers comment, it is unsurprising that lay members were relatively
uninvolved, and at best could play a subsidiary role to the legally qualified Chair.'??
Despite these (and other) disadvantages, such as the tendency of Chairs to dominate
the questioning, and a lack of understanding by members of their role on the panel
(seeing themselves as there to look after the interests of the claimant rather than as
impartial adjudicators) the researchers argue that lay members should be retained, as
there are occasions when they can play useful roles (such as asking supplementary
questions, picking up points that are missed and contributing expert knowledge of
certain issues where the precise facts are very important, such as whether someone has
‘just cause’ for voluntarily leaving a job).!?* The presence of lay members could also
be seen as injecting a democratic element into the system. But if they were to be
retained, the researchers argued strongly that attention would need to be paid to the
problems uncovetred by the research, so that members could be enabled to contribute

. . . . . . 4
more effectively to social security adjudication.'#*

In the event, Social Security
Appeal Tribunals wete abolished, so the question did nor arise. However, subsequent
changes in the law do not detract from the research itself, which remains valuable for
a number of reasons, not least because it addresses general questions about the lived
experience of lay participation in a system of adjudication.

This research provides a very good example of what many people might think of as
‘typical’ socio-legal research. It is based on a piece of empirical research, but draws on
the relevant academic literature to inform its analysis. It includes some policy-oriented
conclusions which could be used to reform the legal process, such as the observation
in Chapter 5 that ‘urgent action’ was needed to redress the imbalance (in terms of the
ability to make a meaningful contribution to the adjudication process) between lay
members of tribunals and the legally qualified Chairs.'®> However, the researchers
also identified broader themes which emerged from their research, highlighting issues
such as the difficulties of grafting on inquisitorial elements to an adversatial system,
and the tensions berween the increasing juridification of social security adjudication
and the simultaneous erosion of claimants’ substantive rights.'?® They also pointed to
the way in which ‘tightly drawn legal entitlements provide a mechanism by which
{public} expenditure can be controlled”.'”” Throughout, as the extensive bibliography
indicates, the analysis was informed by academic literature from a range of dis-
ciplines, including most notably social policy, but also politics, as well as law. It is
thus a piece of research which falls squarely within the definitions of ‘socio-legal’
discussed at the beginning of this chapter.
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Conclusion

In this chapter we have tried to illustrate the immense breadth of research which can
be regarded as ‘socio-legal’, pointing not merely to different subject mateer, but also
to varying methods of research. While acknowledging the imprecise and sometimes
controversial nature of the term, we have tried to emphasis that ‘socio-legal’ is not a
synonym for ‘empirical’, and, indeed, that socio-legal research draws on many dis-
ciplines which are located within the Arts and Humanities, and does not confine
itself to the social sciences. Not all legal scholars adopt a socio-legal approach to their
research, but we have pointed to evidence which suggests that socio-legal studies is
fast becoming the dominant mode of scholarship within the discipline of Law. An
understanding of the rich variety of research which together can be described as form-
ing ‘socio-legal studies’ is thus an important part of the education of contemporary legal
scholars.

Notes

1 M. Thornton, “Technocentrism in the Law School: Why the Gender and Colour of Law
Remain the Same’, Osgoode Hall Law Review 36, 1998, passim.

2 W.L. Twining, Blackstone’s Tower: the English Law School, London, Sweet & Maxwell, 1994,
Chapter 6.

3 F. Lawson, The Oxford Law School: 1850-1965, Oxford, Oxford University Press; at
pp- 229-35 there are examples of examination papers which reflect the doctrinal nature of
that which was taught.

4 D. Sugarman, ‘Legal Theory and The Common Law Mind: The Making of the Textbook
Tradition” in W.L. Twining (ed.) Lega! Theory and the Common Law Mind, Oxford, Blackwell,
1986, 31.

5 CM. Campbell and P. Wiles, “The Study of Law in Society in Britain’, Law and Society
Review 10, 1976, 547-78, passim.

6 F. Cownie and R. Cocks, A Great and Noble Occupation! The History of the Society of Legal
Scholars, Oxford, Hart Publishing, 2009, 137.

7 Ibid., 138.

8 P.A. Thomas, ‘Socio-Legal Studies: The Case of Disappearing Fleas and Bustards’ in P.A.
Thomas (ed.) Socio-Legal Studies, Dartmouth, NH, and Aldershot, 1997, 9-10.

9 See www.slsa.ac.uk

10 G. Wilson, ‘English Legal Scholarship’, Moderrn Law Review 50, 1987, 819.

11 F. Cownie, Lega! Academics: Culture and Identities, Oxford, Hart Publishing, 2004, 51-54.

12 Ibid., 58.

13 W.L. Twining, General Jurisprudence: Understanding Law from a Global Perspective, Cambridge,
Cambridge University Press, 2009, 227-28.

14 A. Bradshaw, ‘Sense and Sensibility: Debates and Developments in Socio-Legal Research
Methods’, Ch. 5 in P.A. Thomas (ed.) Socio-Lega! Studies, Daremouth, N'H, and Aldershot, 1997.

15 C. Campbell and P. Wiles, op. cit., 548-49.

16 S. Wheeler and P.A. Thomas, ‘Socio-Legal Studies’ in D. Hayton (ed.) Law’s Futares,
Osxford, Hart Publishing, 2000, 271.

17 BSRC, Review of Socio-Legal Studies: Final Report, Swindon, ESRC, 1994, 1.

18 Ibid., emphasis in original.

19 Ibid., 2.

20 D. Harris, “The Development of Socio-Legal Studies in the United Kingdom', Legal Studies,
3, 1983, 315.

21 Ibid., 331-32,


http://www.slsa.ac.uk

52

22
23

24
25
26

27

28

29

30
31
32

33

34
35
36

37
38
39
40
41
42
43
44

45
46
47
48
49
50
51
52
53
54
35

56
57
58
59

60

Fiona Cownie and Anthony Bradney

P.A. Thomas, op. cit., 19.

R. Cotterrell, Law's Communiry: Legal Theory in Sociological Perspective, Oxford, Clarendon
Press, 1993, 314.

F. Cownie, op. cit., 54-38.

Ibid., 63-65.

R. Cotterrell, ‘Subverting Orthodoxy, Making Law Central: A View of Socio-Legal Stu-
dies’, Jowrnal of Law and Society 29, 632-33,

R. Collier, “‘We're All Socio-Legal Now — Legal Education, Scholarship and the Global
Knowledge Economy: Reflections on the U.K. Experience’, Sydrey Law Review 26, 2004,
517-19.

See, for instance, Scott’s discussion of ‘trans-disciplinarity’ using biotechnology and socio-
legal studies as examples, without feeling the need to explain either term: P. Scott, The
Meanings of Mass Higher Education, Milton Keynes, Open University Press, 1995, 149.

N. Lacey, ‘Normative Reconstruction in Socio-Legal Theory’, Social and Legal Studies 5,
1996, 143-44.

F. Cownie, op. cit., 65-66.

Ibid., 66.

H. Genn, M. Partington and S. Wheeler, Law in The Real World: Improving Our Under-
standing of How Law Works, The Nuffield Inquity on Empirical Legal Research Final
Report, London, Nuffield Foundation, 2006.

L. Mulcahy, ‘A Cirisis in Socio-Legal Studies?’, Socio-Lega! Newsletter, No. 51, Spring 2007,
Socio-Legal Studies Association, 3.

Some of which is referenced in Burton’s chapter in this book.

See, for example, H.L.A. Hart, The Concept of Law, Oxford, Clarendon Press, 1961,

A. Layard, ‘Shopping in the Public Realm: A Law of Place’, Journal of Law and Society 37,
2010, 414.

Ibid., 417.

Ibid., 415-16.

M de Certeau, The Practice of Everyday Life (1984) at p. 117, cited in A. Layard, op. cit., 415.
A. layard, op. cit., 414~15.

A. Layard, op. cit., 416.

A. Layard, op. cit., 417.

A. Layard, op. cit., 437.

A. Bradney, ‘Choosing Laws, Choosing Families: Images of Law, Love and Authority in
“Buffy the Vampire Slayer™, WesJCLI, 2003 (2).

1bid.

Ibid.

Ibid.

Ibid.

Ibid.

Ibid.

Ibid.

Ibid.

Ibid.

Ibid.

Z. Bauman, Postmodern Ethics, Oxford, Blackwell Publishers, 1993, 250 and 245 quoted in
Bradney, 2003, op. cit.

Bradney, 2003, op. cit.

Ibid.

Ibid.

Z. Bafkowski, Living Lawfully: Love in Law and Law in Love 2001, Kluwer Academic
Publishers, Dordrecht, 11, quoted in Bradney, 2003, op. cit.

F. Cownie et al., English Legal System in Context, Sth edn, 2010, Oxford, Oxford University
Press, 76.



61

62
63
64
65
66
67

68
69
70
71
72
73
74
75

76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105

Socio-legal studies 53

H. Genn et al., Tribunals for Diverse Users, DCA Research Series 1/06, London, Depart-
ment for Constitutional Affairs, i.

Ibid.

H. Genn et al., op. cit., 12.

H. Genn et al., op. cit., 12--13.

H. Genn et al., op. cit., i.

H. Genn et al., op. cit., Ch. 2.

On the importance of method see J. Mason and A. Dale (eds) Understanding Social Research:
Thinking Creatively About Method, London, Sage 2011,

H. Genn et al., op. cit., 15.

H Genn et al., op. cit., Disclaimer.

H. Genn et al., op. cit., 143.

H. Genn et al., op. cit., 144.

H. Genn et al., op. cit., 145,

Ibid.

H. Genn et al., op. cit., 146,

The current version of the competencies can be found in The Judicial Studies Board, Tvibunal
Competencies: Qualities and Abilities in Action, London, JSB, 2007.
H. Genn et al., op. cit., 147-48.

H. Genn et al., op. cit., 155.

H Genn et al., op. cit., 159-68.

H. Genn et al., op. cit., 163.

H Genn et al., op. cit,, 171.

H Genn et al., op. cit., Ch. 9.

P. Cane, Administrative Tribunals and Adjudication, Oxford, Hart Publishing, 2009.
Ibid, viii.

Ibid, viti-ix.

Cane, 2009, op. cit., 2.

Cane, 2009, op. cit., 18.

Cane, 2009, op. cit., 20.

Cane, 2009, op. cit., 69.

Cane, 2009, op. cit., 69-72.

Cane, 2009, op. cit., 90.

Ibid.

Ibid.

Ibid.

Cane, 2009, op. cit., Ch. 4.

Cane, 2009, op. cit., 94.

Tbid.

Tbid.

Cane, 2009, op. cit., 95.

Cane, 2009, op. cit., 96.
Cane, 2009, op. cit., 96-97.
Cane, 2009, op. cit., 97.
Ibid.

Ibid.

Cane, 2009, op. cit., 98.
Ibid.

106 J. Baldwin, N. Wikeley and R. Young, Judging Social Security: The Adjudication of Claims

107
108
109
110

for Benefir in Britain, Oxford, Oxford University Press, Ch. 1, 1992,

www.nuffieldfoundation.org; Baldwin et al., 1992, op. cit., Acknowledgements.
Baldwin et al., 1992, op. cit., 24.

Baldwin et al., 1992, op. cit., 13-15.

Tbid.


http://www.nuffieldfoundation.org

54 Fiona Cownie and Anthony Bradney

111 See Social Security Act 1998.
112 See Social Security Act 1975 s 97(2A) and Sched. 10 para. 1(2) as amended, referred to in
Baldwin et al., 1992, op. cit., 135.
113 Baldwin et al., 1992, op. cit., 135.
114 Baldwin et al., 1992, op. it., 136.
115 Baldwin et al., 1992, op. cit., 137.
116 Baldwin et al., 1992, op. cit., 137.
117 Baldwin et al., 1992, op. cit., 138.
118 Baldwin et al., 1992, op. cit., 139.
119 Baldwi et al., 1992, op. cit., 140-43.
120 Baldwin et al., 1992, op. cit., 144.
121 Baldwin et al., 1992, op. cit., 145.
122 Baldwin et al., 1992, op. cit., 147.
123 Baldwin et al., 1992, op. cit., 152.
124 Baldwin et al., 1992, op. cit., 153.
125 Baldwin et al., 1992, op. cit., 153.
126 Baldwin et al., 1992, op. cit., 211-12.
127 Baldwin et al., 1992, op. cit., 212.

Recommended reading

R. Banaker and M. Travers (eds), Theory and Method in Socio-Legal Research, Oxford: Hart
Publishing, 2005.

Collier, R., Men, Law and Gender: Essay on the ‘Man’ of Law, London and New York: Glass-
house/Routledge, 2010.

Hunter, C. (ed.), Integrating Socio-legal Studies into the Law Curriculum, Baskingstoke: Palgrave
Macmillan, 2012.

MacNeil, W., Lex Populi: The Jurisprudence of Popular Culture, Stanford: Stanford University
Press, 2010.

Roberts, S., Order and Dispute: An Introduction to Legal Anthropology, Harmondsworth: Penguin
Books, 1979.



3  Doing empirical research

Exploring the decision-making of magistrates
and juries

Mandy Burton

Empirical legal research is defined here to include the study of law, legal processes
and legal phenomena using social tesearch methods, such as interviews, observations
ot questionnaires. Many students and early career legal academics embarking on
empirical research into law come from academic backgrounds where they have had
limited exposure to social research methods. They may have completed law degrees
where there was some use of empirical legal research in the curriculum.! However,
such exposute will probably be as the reader of the findings of empirical studies and
they may not have been encouraged to consider the methodological issues in much
depth. Very few will have conducted their own research using methods of quantita-
tive or qualitative data collection and analysis. So how does a law graduate make the
transition from doctrinal legal research to carrying out their own empirical legal
studies, and what are the benefits of doing so?

Like any research method, empirical studies has both is advantages and drawbacks.
A researcher who opens a standard text book on social research might be put off by
the number of challenges that experienced social researchers suggest are likely to be
faced. Many researchets refer to the amount of time and effort involved in data col-
lection, and the need for an element of good fortune if all is to turn out well. How-
ever, there is a simple truth that not all research questions can be answered using
secondary sources or other research methods. As Bradney observes, ‘Quantitative and
qualitative empirical research into law and legal processes provides not just more
information about law; it provides information of a different character from that
which can be obtained through other methods of research. It answers questions about
law that cannot be answered in any other way.” Thus, for example, knowing the
legal rules may give us little understanding of how decisions are actually made in
practice, for this empirical research may be necessary.

The starting point therefore is always the research question. Once the research
question has been formulated,? and the literature review completed, it should be clear
whether that question can be answered without the collection and analysis of primary
data or not. If not, the theoretical, methodological and practical issues of collecting
original data must be rackled. This chapter aims to overview some of those issues.
Many empirical questions arise from lay participation in the legal system, and it is an
area where there has been a significant amount of empirical research, especially into
criminal juries.* Other lay participants such as tribunal members and magiscrates are
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under-researched by comparison, but not completely neglected. This chapter draws
upon research into magistrates’ decision-making in domestic violence cases and jury
decision-making in rape cases. These studies illustrate some of the ways that empiri-
cal legal research has enhanced our underscanding of lay decision-making in the legal
process and the methodological challenges posed by such work.

Theory and empirical research

Good empirical research involves more than formulating a research question and
choosing a research method. Theory is an important part of empirical research. It is of
course an oversimplification to say that there is more than one way of looking at the
social world. It would be impossible to describe here the many different ways in
which sociologists and social legal scholars have constructed theory to help them and
us understand the social world they are researching.’ However, developing and test-
ing research theory is a significant part of the empirical research process. As Gilbert
asserts, ‘theory highlights and explains something that one would otherwise not see’.%
The kind of research carried out will depend to an extent on the theory underpinning
it. For example, some of the research studies in the field of policing have been
informed by theories which focus on the culture and working rules of the police.” If
the theory underlying the research is that the organisational culture of the police may
explain a particular phenomenon, for example why black people are dis-
proportionately stopped and searched,® then arguably the topic can only be effectively
investigated by choosing a research method which will provide an opportunity to
access organisational culture.” Explaining police decision-making in domestic vio-
lence cases is another example of a topic which requires a theory and method which
looks beyond the legal rules and explores organisational culture.'® These are just a
few illustrations of method being influenced by theory.

As an empirical research project develops, theories are often refined, and some
social researchers would recommend that the influence of existing theories should be
minimal when embarking on data collection. Hammersley and Atkinson encourage
empirical researchers to go into the field with hypothesis or ‘foreshadowed problems’
but caution these have to be responsive to what the researcher finds; hypothesis and
theories may be completely revised in the face of more interesting or conflicting data
which runs counter to the researchers’ expectations.'* One of the most influential
accounts of the process of developing theory from empirical data is the ‘grounded
theory’ model of Glaser and Strauss.'? Glaser and Strauss describe a process of theory
generation and data analysis which takes place whilst data collection is ongoing.!?
Whilst grounded theory is not a universally accepted approach to empirical
research,' their exploratory approach does have features to commend it. Whilst the
literature review will set the scene for empirical research, there is arguably little point
in carrying out empirical research if it is entirely dominated by existing ideas. So, for
example, McConville has described how collection of empirical data on plea bat-
gaining, first in England and later in New York, resulted in development of a theory
about how guilty pleas were part of a ‘social disciplinary’ model of criminal justice.*
At the time theoties of criminal justice were dominated by the ‘crime control’ and
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‘due process’ models.'® It would perhaps have been easy to see plea bargaining just
through the theoretical lens of ‘crime control’, as it appeats to have a lot of explana-
tory power. Indeed, traditional wisdom had also explained plea bargaining as product
of caseload, suggesting a bureaucratic model of criminal justice.)” As McConville
asserts, the researcher should be wary of existing wisdom.'® They need to be ready to
find, and explain in theoretical terms, what is surprising in their empirical data.
Thus when studying lay decision-makers, it would perhaps be unwise to assume,
for the sake of illustration, that the decision-making of magistrates and jurors could
be explained by reference to their composition alone. Whilst a theory about the class
or ethnic background of the bench or jury might have some explanatory power, an
empiricist would want to be open to data and theories that might emerge from ir.!?

Considering the ethical issues

Empirical research involves studying people who have rights and interests of their
own. As a result empirical researchers have ethical and legal obligations to their
research subjects. The Research Ethics Codes of the Economic and Social Research
Council (ESRC) and Social Legal Studies Association (SLSA) are good starting points
for socio-legal empiricists considering the basic principles of research ethics.?® Many
institutions to whom the researcher is obligated as either an employee or student will
have their own codes of ethics and ethics approval procedure. Key principles in any
code of ethics will be the avoidance or minimisation of harm, and the principle of
informed consent.?! Informed consent is related to the principle of avoidance of harm;
if the research subjects do not know that they are being studied, and therefore do not
consent, arguably the potential harms are greater.”” Harm does not mean just phy-
sical harm; it includes, for example, emotional distress and psychological harm. There
is overlap between ethical and legal obligations relating to confidentiality and data
security. When, for example, can promises of anonymity given to research subjects be
broken if during the research it comes to light that someone, perhaps a child, is at
risk of harm? A significant amount of time must be invested into the planning stages
of a project to ensure that the ethical issues have been thoroughly considered and
appropriate ethical clearance obtained.

When social scientists talk about research ethics they often highlight studies where
there have been alleged ethical violations, for example covert research. In their
defence, covert researchers might argue that their approach was justified because it
would not have been possible to collect data had the research subjects known that
they were being studied or, in cases of partial deception, what in particular was being
studied. So, for example, Ditton’s study of theft in a bakery was started as a covert
research project when he took a job in the factory. When his co-workers became
suspicious, he told them he was doing research but not that he was studying theft.??
This approach violates the principle of informed consent, However, most research, to
lesser and greater degrees, will involve the researcher being less than candid about the
exact purpose of the research. Negotiating the boundaries of what is acceptable or
ethically justifiable is not an exact science, but it is arguably indefensible to adopt an
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outright position that the ‘ends justify the means’. Particular care has to be taken if
the research subjects are vulnerable or sensitive topics are being researched.

Lay magistrates, by virtue of their scatus,”! might not be automatically regarded as
vulnerable, in the way that a child, a person with mental impairment or perhaps a
member of a socially disadvantaged social group would. However, vulnerability can
be a relative concept. If a magistrate was being asked questions about a sensitive
topic,?® ethical issues would be raised. Likewise, jurors (or their mock substitutes)
might be questioned about sensitive topics which will engage ethical issues. A sce-
natio where magistrates ot jurors were deceived about the true nature of their task
and/or the implications of their decision-making would also have ethical implica-

26

tions,”® even though it might be suggested that the deception (or lack of it) can

make a difference to the way they approach their rask and the decisions taken.?’

Selecting the research techniques

There are a number of different strategies that empirical legal researchers can adopt,
which broadly fall into the qualitative and quancitative research distinction.*® There
are plenty of excellent books on qualitative and quantitative research and it would be
impossible to review the various methods — interviews, observations, questionnaires,
case studies, ethnography and so on — in any detail here.?” There are certain aspects of
law-related social life that have historically been popular with sociologists. These have
mainly, although not exclusively, been related to criminal behaviour and criminal law
enforcement. Thus there is a vast criminology literature, which includes a healthy
body of literature relating to research methods which is a useful resource for socio-
legal scholats.>® The Nuffield Tnquiry noted the bias towards criminal justice, with
civil justice as the poor relation,”' but even outside the field of criminal process many
socio-legal scholars have carefully documented their methods and provided a useful
resousce for others contemplating the selection of appropriate research techniques.>?

When empirical researchers are selecting the most appropriate methods for their
research question, consideration has to be given to how that research will be eval-
uated in terms of reliability, representativeness and walidity. This involves asking
questions such as: Are the results of the study replicable? To what extent could the
results of the study be generalised beyond the specific research context? Will the
results be credible as a true picture of what is being studied? A worry for those who
have carried out lagge-scale surveys at distance from the research subject might be
whether they managed to obtain a true picture of what it is they were aiming to
study; it might be easy for respondents to fabricate a reply, or indeed in many
instances not respond at all.>> A concern for researchers embarking on small-scale
empirical projects, for example involving small numbers of interviews with a group of
respondents drawn from a much larger potential sample, might be whether they can
make any claims to tepresentativeness.>* Such concerns may be unfounded; often such
research is not aimed at making claims of representativeness — rather the researchers
may be aiming to expand knowledge about the things that can happen and how they
are interpreted in a particular social world.
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In the context of PhD research, especially in socio-legal studies, large-scale
empirical projects seem to be rare.>® Most large-scale socio-legal empirical projects
appear to be carried out by teams of researchers, often from different academic dis-
ciplines. This can be an excellent way for a law graduate to acquire some of the skills
and knowledge to lead their own larger-scale empirical projects in the future. Many
socio-legal researchers carrying out empirical research have learnt how to do it by
actually doing it, and if they are lucky as parc of a team of more experienced
researchers. PhDD researchers are sometimes written into the funding applications for
large-scale projects. It is, however, possible to do worthwhile methodologically sound
empirical research projects without a strong background in social research methods, a
detailed knowledge of statistics or the various computer packages available to analyse
data.>® However, ultimately, when selecting a research technique, the researcher must
consider the practicalities of their situation; what is achievable given the time,
expertise and resources available to them. One of the key practicalities is gaining
access to the research subjects.

Gaining access to research subjects

Any empirical legal research presents the challenge of accessing research subjects, but
for some projects this is more difficult than others. The greater the level of access
being required, the more difficule it will probably be to gain. Access to conduct
interviews or administer questionnaires might be hard enough, but if the researcher
wants to spend months observing and perhaps also examining documentation, then
the problems are likely to be greater. If the research subjects are part of an informal
group then access can perhaps be negotiated through acceprance by an insider who
acts as a sponsor and makes introductions.” If the research subjects are part of a
formal group or organisation then obtaining access can be particularly difficult.
Organisations, such as the police and courts, are often deluged with research requests
and those in authority may be reluctant to grant permission for their staff to devote
time to what they see as unproductive academic research activities.’® It is probably
advisable to seek access at the top of an organisation, because if access is negotiated at
the bottom it may be denied by someone with greater authority.

There is no single recipe for success in negotiating access, which experienced
researchers caution may take months or even years.”” The PhD researcher obviously
does not have years to wait. Opportunistic approaches and the use of personal con-
tacts can be valuable. Part of the negotiations for access will often centre on concrol of
research findings. Many researchers have warned against agreeing to a restrictive
research bargain, for example one which allows the research subjects to censor the
findings and prevent publication. Yet many powerful institutions have reputations to
protect and may not agree to access without such a condition. The temptation for a
relatively powerless researcher may be to sign a restrictive research bargain and hope
that the organisation will not make extensive use of its rights of censorship. A similar
position may arise for researchers carrying out funded research, where the funders,
particularly government departments, may wish to restrict publication of research
findings.
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Gaining access to research subjects is one of those aspects of the empirical research
process where there may be a large element of luck involved. The type and level of
access achievable may relate back to issue of the techniques selected; the researcher
may start with one ideal but have to modify their approach due to limitations on
access. The process of planning and carrying out an empirical project is not linear;
plans may have to be modified to reflect the reality.

Researching the decision-making of magistrates

The magistrates’ court is the lowest court of criminal jurisdiction in England and
Wales. There is a split between lay and professional magistracy, but the majority of
cases are dealt with by lay magistrates.*! Lay magistrates are therefore one of the
primary examples of lay participation in the English legal system. Their significance,
in terms of case load at least, far exceeds that of the jury.*?

Although, on the face of it, magistrates might appear to be a less attractive topic
than the jury, academics have found plenty to interest them in researching the
magistracy. The decisions that magistrates make, not only about guilt or innocence,
but also about such matters as where the case should be heard (mode of trial) and
whether the defendant should be deprived of their liberty or granted bail pending
trial, make them a rich topic for empirical investigation. There have been, for exam-
ple, studies looking at the composition of the magistracy and whether they are
representative of their communities and how this influences their approach to cases.
Some of this research has been policy driven and/or funded by government depart-
ments,*> so when evaluating this type of research it is worth being mindful of the
constraints that this may have placed on what was investigated and how it was
reported. It is useful to know that lay magistrates approach their task in different
ways to professional (legally trained) magistrates. Morgan and Russell highlight effi-
ciency as one factor which can be taken into account in comparatively evaluating the
performance of lay and professional magistrates.** Policy-orientated research need not
favour a particular outcome and does not have to be devoid of theory.*> Nevertheless,
efficiency is often an underlying if not overt feature of government interest in the
magistracy. One particular interest has been how it can be ensured that the magis-
trates keep more cases to themselves and send fewer to the significantly more expen-
sive Crown Court. However, some of the most insightful work into magistrates’ mode
of trial decision-making in recent years has been undertaken by lone PhD researchers
rather than government-commissioned research teams.*®

Magistrates’ decision-making in general is a very broad topic, so many research
projects inevitably focus on an aspect of that decision-making, be that type of deci-
sion (for example bail, or mode of trial as mentioned above), or perhaps type of case.
Domestic violence is a frequent component of the work of the criminal justice system.
Although many cases are lost in the early stages of the process of police and prose-
cution decision-making,*” some cases do make it to the magistrates’ court and so one
research question is: how do magistrates’ respond to cases of domestic violence and
what influences their decision-making in such cases?
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So how might a researcher go about accessing magistrates as research subjects for a
project looking at their decision-making in domestic violence cases? In one sense
there is no need to negotiate access at all. If a researcher wants to carry out observa-
tions then magistrates courts are places to which the public have access and it is
possible to simply go into the public gallery. However, even if this approach is taken,
it is one that is likely to attract attention and possibly be subject to some kind of
challenge.'® Furthermore, if the researcher was trying to study the decision-making
of magistrates not only would this method be extremely time-consuming but it
would present only a partial picture of what was being studied.™ The researcher
would have no access to the deliberations of magistrates which take place in private
in the retiring room, not would they know what influence the court clerk if any had
on that deliberation process.’® If the researcher wanted to find out, for example, what
influence particular factors, such as the personal characteristics of the offender or
offence, had upon the process and outcome of the case, court observations would only
g0 so far in generating data to answer that question. Ideally the researcher might also
like access to the deliberation process and perhaps also the ability to sutvey magis-
trates or conduct some in-depth interviews with a selection of magistrates. However,
to interview or survey magistrates or observe their deliberations would require per-
mission from the relevant authorities. Researchers have observed that it is increasingly
difficule to obtain that permission, unless the authorities themselves are funding the
research, with the associated limits on the scope of the investigation and publication
of findings.

When cartying out their study of specialist domestic violence courts, Cook et al.
were able to gain access to interview magistrates. This was part of a multi-method
study which involved case-file analysis and observations as well as interviews with a
range of other criminal justice professionals involved in processing cases in specialist
domestic violence courts, which in England and Wales usually operate only in the
magistrates’ courts setting. It should be noted that this research was commissioned by
the Crown Prosecution Service and carried out in conjunction with the Ministry of
Justice, and the final report was approved and published by both. It is not possible to
tell whether permission to interview magistrates, for example about their attitudes to
domestic violence, would have been obtained without the research being funded by
the CPS and sponsored by the MoJ.>* The findings of the research by Cook et al.
were used to inform a significant policy initiative by the then Labour government to
roll out specialist domestic violence courts nationally. However, it should be noted
that the agenda of the research was not to prove that domestic violence courts
‘worked’; in some respects the research showed that domestic violence courts were
failing victims (in ways that traditional non-specialist courts had) and that they were
not fully holding perpetrators to account.

The multi-method approach adopted by Cook et al. revealed a certain level of
disconnect between the views that magistrates expressed in interviews and the out-
comes of cases in the case file sample. Key informants from all the criminal justice
agencies expressed the view in interviews that the sentencing practices of the magis-
trates had improved due to the training that magistrates received which was directed
at challenging stereotypical attitudes to domestic violence and making them think
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more carefully abour appropriate penalties. Magistrates interviewed claimed that their
articudes and approach to sentencing had changed; however, whilst in some specialist
domestic violence court settings the use of community penalties increased, in others
financial penalties (which were not seen as a positive outcome) increased.’® These
contradictory findings highlight the benefit of data triangulation; use of different
research techniques to gather information addressing the same question. It is often
claimed that a limitation of interviews is that what people say they do is not always
what they do in practice. In this case there appeared to be an element of truth in that
statement. However, analysing the data in context suggested that the difference
might be attributable to the options available to magistrates; in some areas magis-
trates were not able to make as extensive use of community penalties as they might
have liked because of lack of available supporting rescurces, such as perpetrator pro-
grammes. In short the culture surrounding domestic violence in specialist courts
might have been changing, as informants claimed, but the resources were struggling
to keep up with cultural change.

Whilst the decision-making of magistrates (and other criminal justice profes-
sionals) in domestic violence cases was the clear focus of the research of Cook et al., in
other cases it has emerged as a perhaps unexpected element of a project focused ori-
ginally on other issues. Cammiss’ empirical work, based on observations in the
magistrates’ courts in addition to access to CPS files, is an example of domestic vio-
lence emerging as a theme from the data.”® Cammiss set out to explore mode of crial
decision-making. By his admission, this was regarded by others as a ‘mundane’ part
of the criminal justice process, previously dominated by policy-relevant research with
an efficiency agenda. However, his research revealed that there were significant dif-
ferences in the way that domestic violence cases were treated by magistrates compared
with non-domestic violence cases; the former were mote frequently deemed appro-
priate for summary trial. Analysis of his data revealed to him that the explanation for
this lay in the partial accounts prosecutors presented magistrates, which minimised
the manner of the assault by focusing on lack of injury rather than the way that
violence was inflicted. Cammiss is giving us an example of the importance of the
story told and the 'narratives” available to and constructed by decision-makers.>* He is
also showing the importance of not viewing various decision-makers within the
criminal justice process in isolation. Magistrates do not operate in a vacuum; their
decisions should be viewed through the lens of serial decision-making. Fully under-
standing lay magistrates’ decision-making requires access to a range of actors within
the criminal justice process. This is something that can, to an extent, be catried out
through observations, but it is a very time-consuming method and requires a great
deal of discipline in recording observations. Cammiss, like countless others before
him, has used the observation method as one tool in his methodology. Critics might
say, how can one be sure that another observer would have recorded the same thing,
or that the researcher has accurately recorded the social of the research subjects? Data
triangulation can help to minimise some of the concerns surrounding the reliability
and validity of observational research.>”

So far some of the disadvantages of being a lone PhD researcher have been high-
lighted, but there are also advantages. Whilst a PhD researcher might have fewer
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resousrces than a research team or established academic with research funding, they
might also have fewer problems in finding an appropriate field role if they choose to
conduct observation or ethnographic research. Researchers carrying out ethnographic
research as morte established academics have highlighted numerous challenges that

come with their position, not least managing to find a field role.>¢

It is frequently
said that the researcher must be unthreatening and find a role somewhere between
stranger and friend. The research student has the advantage of being relatively
unthreatening and also can probably ask probing questions with the guise of naivety
which might not otherwise be credible. It is submitted that magistrates are likely to
feel relatively comfortable with being observed and questioned by a research student,
perhaps less so by a team of academics sponsored by a government department,
Guarantees of anonymity and confidentiality may be a sufficient cushion to reassure
respondents, but they might not. On the other hand, if the researcher is observing a
group such as magistrates for a long time, it is pretty hard for them to pretend to
behave in .a way that they otherwise would not and usually the business of the

moment is more important than the fact of observation, even if known.”’

Decision-making of jurors in rape cases

In England and Wales jurors are not required to give reasons for their decisions.
Furthermore section 8 of the Contempt of Court Act 1981 makes it an offence to
‘obtain, disclose or solicit any particulars of statements made, opinions expressed,
arguments advanced or votes cast by members of a jury in the course of their delib-
erations’. This prohibition means that empirical research into the decision-making of
juries based on direct observation is not possible. Sometimes jurors have published
accounts of their experiences, and these can be illuminating, but of course are anec-
dotal. Socio-legal scholars interested in jury deliberations have come up with a variety
of different approaches to getting around the prohibition on direct observation.”® One
approach has been to compare jury verdicts with professional opinions, although this
has been criticised as disagreement between lay jurors and legally trained profes-
sionals does not necessarily mean that the jury reached the ‘wrong’ decision.’® An
alternative approach is direct observation of shadow or mock juries. ‘Shadow’ juries
listen to a real case in tandem with a real jury; as such they have realistic stimuli, but
whether they approach the deliberations in the same way as the real jury is a matter
for debate. Whilst there is a high degree of correspondence between the real and
shadow jurors in many such studies, obviously the defendant’s fate does not lie in the
hands of the shadow jury. However, an approach which relies on mock jurors’ delib-
erations might be regarded as even more artificial as this involves groups of people
observing mock trials rather than real cases. Nevertheless, the mock juror approach
has considerable advantages methodologically, not least the ability to manipulate
variables in order to explote the influence of particular factors in jury deliberations.®
Mock jurors have been used very successfully in recent research by Finch and
Munro,%* and Ellison and Munro,® to explore the decision-making of jurors in rape
cases. Finch and Munro used mock juries to investigate the impact of complainant
intoxication on jurors’ deliberations in rape cases. Ellison and Munro also used mock
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juries in a study which explored the influence of jurors’ prejudices and stereotypes
about such factors as lack of physical injuty in a rape complainant, calm demeanour
at trial and delay in reporting. Both of these studies have in common a refreshing
open and full account of the methods and an assessment of the strengths and weak-
nesses of the approach taken. As such the research is valuable methodologically and
not just for its substantive findings.

Finch and Munro have written in detail about the problems of empirical research
involving mock jurors.®> One of the issues is inadequate sampling; typically aca-
demics have relied on students who are easy to recruit, but not representative of the
wider community. Even when the net is cast wider, self-selecting members of the
public might be different to conscripted real jurors. Another issue is the adequacy of
the stimuli; mock jurors might be given written vignettes which are far removed
from the visual stimuli of a real trial. Vidmar concurs, arguing the ‘ecological valid-
ity’ of mock jury research is often questionable; stimulus materials are often very
limited compared with the weeks of evidence that may be sat through by real
jurors.®® Bven when videos or acted live mini-trials are used che stimuli are more
limited than a real trial. Furthermore the mock trials are designed to explore the
impact of specific variables and as such more prominence might be given to them
than in a real trial perhaps exaggerating the effect that they have on the deliberation
process. Despite these limitations it has been argued that mock jutrors offer better
insights into the deliberative process than alternative approaches, such as focus
groups. Finch and Munro used both focus groups and mock jurors. They argued that
the mock jurors enabled them to gain insights into the deliberative process which
would not have been possible via other methods. Despite some limitations with their
approach, which involved self-selected members of the public viewing 75-minute
mini-trials using actors in a university teaching room rather than a courtroom, they
argue that the sampling was more adequate and the stimuli more realistic than many
mock juror studies. Furthermore, unlike many mock jury studies, they were focusing
on group deliberation rather than the views of individual jurors.

Finch and Munro illustrate how the method selected is often a compromise
between what is desirable and practical/ethical. In England and Wales the standard
jury is twelve members of the public randomly selected from the electoral register. In
their trial simulations Finch and Munto used eight mock jurors; even then they had
to recruit 168 self-selecting members of the public to observe their mini-trials. They
note that the self-selected jurors may have been different in some way from real
jurors, but contend that their personal characteristics might not be relevant to their
verdicts, and in any event self-selection was the most practical and ethical approach
for the study.®®> Of course the mock jurors knew that they were not observing a real
trial; that would have been obvious from the venue and stimuli, but even if not the
researchers contend ethical treatment of the participants would require disclosure of
the mock nature of their task. Finch and Munro wete encouraged by their analysis of
mock deliberations that the participants undertook their task seriously and were
willing to suspend their disbelief and engage in the process as if it were a real trial
with real consequences. This seemed to be evident from the comments made by mock
jurors which indicated that they were treating the case as if it were real and had
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consequences for the parties.®®

They note the difference berween the participants in
focus groups catried out before the mock trials and the mock juror group; the latter
being more prepared to take into account contextual factors, despite the relatively
limited nature of the stimuli compared with a real trial.

From a methodological point of view, Finch and Munro conclude that jury simu-
lation has a great deal to offer socio-legal researchers, and is the best alternative given
the lack of access to the real jury room. It is hard to disagree with this conclusion,
and Ellison and Munto have used the approach to shed further light on deliberations
in rape cases, making similar comments about the methodological strengths and
limitations of jury simulation. They found that jurors rely on stereotypes about the
level of injury that would be suffered by a ‘real’ rape victim; in some instances
expecting untealistically high levels of injury to verify a complaint. They also dis-
covered that delay in reporting could undermine the credibility of a compliant in the
eyes of mock jurors, as could a flat demeanour when giving evidence.®” It should
perhaps be noted that the studies by Finch, Munro and Ellison, including a forth-
coming study by Ellison and Munro examining the impact of special measures on
mock juror deliberations in rape trials, have all been funded by the ESRC. Such
research is undoubtedly resource-intensive and not the type that could be readily
undertaken by a lone PhD researcher. However, that a major research council should
fund a series of interrelated research in this area is encouraging. Otherwise the bulk
of recent research in this area, in England and Wales at least, is government com-
missioned. Whilst this brings its own advantages in terms of access to contextual
data, it affords no distinct advantage in terms of access to juries being subject to the
same legal prohibitions on direct observation of real juries.®® There are many other
examples of jury research which could have been explored here, but the studies
selected here demonstrate some of the main methodological issues of this type of
research.

Conclusion

This chapter contains a brief overview of selected studies of empirical research into lay
decision-making. As such it is a far from complete account of the empirical work that
exists in this area. For decades socio-legal scholars have been using a variety of
research techniques to try to better understand the gap between the law in books and
the law in action. It is well understood that there are many extra legal factors which
may explain how discretion is exercised in practice and that studying the legal rules
alone will provide limited insights into decision-making in practice. Empirical work
is therefore not so much a choice as a necessity for some research questions, such as
how do lay decision-makers approach their cases. It can be an uncomfortable necessity
in that it involves ptractical and ethical choices which represent real challenges for the
researcher. If possible, it is best to remain as free as one can in negotiating access to
the research subjects, whilst at the same time giving appropriate weight to their
interests and concerns. Some subjects will be harder to research than others. As the
jury deliberation example highlights, there may be legal as well as practical obstacles
in the way. Collecting the data is just one step in the research process, data analysis
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and generation of theory are large components. It is wise therefore always to be
mindful of the resources available for the project. Resources, as well as theory, will
input into the research design. Empirical research is often a marriage between what is
desirable and practical, with that all-important element of chance thrown in. In an
ideal world the empirical researcher will adopt a multi-method approach which will
do much to strengthen their claims to have produced reliable and valid research;
however, some questions lend themselves more readily to one technique than to
another and data triangulation may not be possible, Honesty about the limitations of
any given methodology provides the reader with the information and reassurance they
need to evaluate the substantive findings of the research. Finch and Munro’s research
on juries, followed by that of Ellison and Munro, provides a model of good practice
in this respect. Despite the challenges of empirical research, more often than not, the
results outweigh the costs. It is hard to describe the thrill of uncovering data and,
from that data, developing theories about an area of legal process previously neglected
by empirical scholarship.
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4  Legal research in the humanities

Steven Cammiss and Dawn Watkins

‘Herald, read the accusation!” said the King. On this the White Rabbit blew three
blasts on the trumpet, and then unrolled the parchment scroll and read as follows:

“The Queen of Hearts she made some tarts,

All on a summer day:

The knave of hearts, he stole those tarts

And took them quite away!’

‘Consider your verdict,” the King said to the jury. Not yet! Not yet!” the Rabbit
hastily interrupted. “There’s a great deal to come before chat!”!

Introduction

The appearance of an extract from Alice’s Adventures in Wonderland in the context of a
legal research methods book is seemingly incongruous. How might children’s literary
fiction bear any relevance to the pursuit of serious, academic legal research? This
chapter will seek to answer this question within a broad-ranging consideration of a
law and humanities approach to legal research, as well as considering, more specifi-
cally, some ways in which the topic of lay decision-making in the legal system might
be addressed within a law and humanities remit.

What is ‘law and humanities’?

‘Law and humanities’ is an all-encompassing term that has become used relatively
recently to refer to a variety of interdisciplinary approaches to law, legal education
and legal research. The Oxford English Dictionary defines ‘the humanities’ as the
‘branch of learning concerned with human culture’ and it lists history, literature,
ancient and modern languages, law, philosophy and art as ‘the academic subjects
collectively comprising this branch of learning’.? This is a useful definition for our
purposes, since it not only identifies law itself as a humanities discipline, but also
describes all of the humanities disciplines as being interested in ‘culture’. This ‘cul-
tural turn’ is a perspective that has been incorporated increasingly within legal ana-
lysis® and it is the theme that unites all of the approaches that fall within the remit
of ‘law and humanities’.
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The first comprehensive text in the field was published as recently as 2010, and
from the outset its editors concede that ‘scholars in {the} field are supported by a
well-developed infrastructure of professional associations and scholarly journals, but
the precise contours of this field are anything bur clear’.> Philosophical, historical,
literary and artistic methods have all been applied to legal processes but there is no
clearly defined area of work that forms a law and humanities ‘corpus’. However, what
can be said with some certainty is that some of these approaches are more firmly
established than others. For example, legal history® and the interface between law and
philosophy” both have a long tradition within legal scholarship, while literary and
artistic methods, or other examples of the ‘cultural turn’ in law, are relatively new
perspectives within the legal academy. These more recent approaches are the concern
of this chapter, with law and literature (by far the most prominent in this group)
receiving particularly close attention.

As discussed elsewhere in this book, legal research can of course be identified both
as a social science and a humanities discipline.® The law and humanities approach
does not seek to displace legal research entirely from the remit of the social sciences;
there is no such agenda. Rather, scholars working in this field seek to fully embrace
the notion of law as a humanities discipline, being ‘principally concerned to engage
with those aspects of human experience which are not empirically quantifiable or
scientifically predictable’® and thereby to challenge the primacy of approaches to legal
research that are founded upon methods traditionally associated with the social sci-
ences. Research carried out in a law and humanities remit is then very obviously at
odds with a doctrinal, positivist approach to legal research, but is not belligerently so.

In his recent defence of the value of law as a humanities discipline, Gary Watt
acknowledges this point. He states: ‘It cannot be denied that a great deal of legal
scholarship employs empirical and statistical research methodologies of the sort that
one associates with the social sciences’, but he goes on to emphasise that ‘a major
component of legal research ... is research into the meaning of texts and, related to it,
research into the meaning of texts in practical performance.’'® When Watt refers to
‘text’ here we might tend to envisage this as meaning ‘words on a page’ in the form
of a statute or law report, or perhaps in the form of a legal instrument such as a
contract or a will. Yet it is also possible to conceive the meaning of ‘text’ more
broadly and within a wider tradition of, for instance, semiotic analysis or conversation
analysis that looks to many other forms of human expression as a ‘text’."!

It is this broad sense that illuminates the distinction between doctrinal legal
methods and law and the humanities. Doctrinal legal scholarship is engaged in a
seatch for meaning; a meaning within the text and much ink is spilled by legal
scholass on the ‘correct’ interpretation of statutes, cases and other legal instruments.
The doctrinal scholar may well look to a wider context so as to enable the inter-
pretation of legal texts, such as the social conditions at the time the text was pro-
duced, perhaps to find the ‘mischief thar the texc aims to address, but doctrinal
scholarship will always return to the text and its primacy. Of course, this is inevitably
a caricature of doctrinal scholarship!? but it serves as a useful point of departure for
describing an approach within law and humanities. Following doctrinal scholarship,
work within ‘law and humanities’ is also involved in the interpretation of texts, but
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the choice of text may well be different, as are the means of interpreting and engaging
with such texts.

Law and literature

Law and humanities scholarship has at its core the so-called ‘law and literarure’
movement'® and this remains the mainstay of the discipline. There has developed
within this field of scholarship two distinctive approaches; namely law in literature
and law as literature. A strict definition of disciplinary boundaries is, of course,
fraught with danger, and not necessarily useful.!" However, for our purposes, this
distinction is a useful heuristic device.

Law in literature is, as the term suggests, concerned with the identification and
analysis of law within literary texts. Scholars working in this field seek to utilise the
fictional legal scenarios that literature provides as a means to discovering and inves-
tigating the cultural aspects of the law. These are the aspects that inform the creation
and application of the law, but which will not be made appatrent by a study of legal
texts alone.’” Dickens’ Bleawk House, Kafka's The Trial and many of the plays of Sha-
kespeare represent rich sources for scholars working in this field,"® bur this is by no
means a fixed canon. As Richard Posner has pointed out, ‘a surprising number of
literary wotks — some immensely distinguished, some much less so — are “about”
legal proceedings in the sense that such a proceeding, usually a trial of some sort,
plays a central or climatic role in the worl’."” Posner lists a significant number of
works, many of which would be relevant to the chosen topic of this book.*® Notably
he makes reference to the mock trial scene in Alice’s Adventures in Wonderland, iden-
tifying this as being ‘notable for a depiction of the jury system that critics of the
system should find apt’.'” This text receives attention also in lan Ward’s considera-
tion of children’s literature and legal ideology. Ward makes reference to Carroll’s use
of metaphor and satire to highlight aspects of the trial process, most notably ‘the pom-
posity of the occasion: the judge’s wig, the length of the trial, the fact that the King
is also the judge and above all the ineptitude of both judge and jury’.*

Thete are then a number of specific texts that offer this opportunity for a ‘cultural
investigation’ of law and legal practices. However, we do not wish to create the
impression that the scope of law in literature scholarship is limited to the critical
analysis of ‘lawyerly aspects’ of a given text, so as to provide insight into the cultural
aspects of law in a particular context. The approach adopted by many law and lit-
erature scholars is much broader and seeks to make more general claims about the
place of law in society. Literature can be said to be a reflection of wider culture, and
so understanding conceptions of law within a literary context can provide a valuable
insight into our understandings of law and legal processes. Aristodemou, for instance,
explores literature so as to understand the nature of law and to deconstruct law.?' She
sees Jaw as a discourse that ‘tends to abstract and detach itself from everyday experi-
ence’®? in a manner that hides the ideologically constructed nature of the legal sub-
ject. Legal subjects, in short, are constructed in the image of the law and the political
aspect of this constructing is made to appear natural. So, within the criminal law,
defendants are just that — defendants — with much of their character and life reduced
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to a single category; the law simply wants to know, ‘Did you do it?” For Aris-
todemou, a turn to literature is important because it allows one to understand the
ambiguities inherent in discourse, and to deconstruct legal literature allows one to
then deconstruct law itself. For instance, in her seventh chapter she explores Carter’s
The Bloody Chamber,?® a work that is regarded as a feminist reworking of classic fairy
tales, in order to explore how feminist concerns can be reworked into the law. For

24

Aristodemou, ‘fairy tales operate in the realm of ideology*" and Carter exposes this

ideology and subverts it in her retellings:

By exposing gender roles and categories as the ¢ffects of laws and power rather
than their cause or origin, Carter enables us to rethink them for a new, feminist
imaginary and a feminist symbolic order.*

The aim then, is to reconstruct the story in an image that contests the political nature
of constructions of the subject. Specifically, Aristodemou deconstructs the patriarchy
inherent in legal stories (and in law) so as to rewrite law in a feminist image.

There has been some considerable debate as to the advantages and disadvantages
that the law and literature approach offers, and to its political tendencies. The com-
ments cited above from Richard Posner’s work are made within the context of his
early, influential text that sought to limit some of the claims of the law and literature
movement, arguing that literary works are concerned primarily with ‘the eternal
problems of the human condition’ rather than with our current legal or political
problems.?® Notably, however, Posner has remained broadly supportive of the edu-
cational benefits that the study of law and literature may bring. Ward too favours
strongly the ‘educative ambition’®’ of law and literature, referring back to one of the
foundational law and literature texts, James Boyd White's The Legal Imagination,®®
which was written not as an abstract monograph but as a means for developing a new
way of reflective learning for law students. This debate over the political agenda of
some law and literature scholarship will be returned to later in the final part of this
chapter, within a broader consideration of the justifications and acknowledged limitations
of law and humanities research.

Law as literature has been described simply as a ‘literary approach to legal writ-
ing’.?? Historically it has involved the close and formal examination of a legal text,
‘the way that a literary text might be examined, sometimes with the help of tools
provided by literary theory and literary criticism’.>® However, increasingly scholars
have been willing to adopt a wider definition of ‘text’ (as outlined above) and have
applied various literary methods to the interpretation of that text. This might
involve, for example, an examination of ‘law as narrative and rhetoric’,*' an approach
that has involved both the consideration of specific judgments as narratives®® and a
broader examination of the construction (and exclusion) of narratives in a court room
setting.”® Alternatively, it may be a ‘law as language’ approach®® that secks to
deconstruct the legal text, whether following the work of literary theorists such as
Derrida or other post-structuralist or postmodern theorists.®> Notably, the influence
of linguistic analysis (a recognised sociological discipline) is evident in both of these
broad approaches. As Dolin states:
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[Llinguistic analysis is one of the tools of a critical sociology of law. The lan-
guage of law is an important key in the understanding of how the institution
operates. How a ‘wniversalising attitude’ necessary for legal interpretation and
judgment is inculcated. Thus, legal language is not studied for its own sake, but
for the light it sheds on legal practices.>

This concern for the construction of meaning, rather than the discernment of mean-
ing, as we shall see later, is important in our understanding of what we mean by ‘the
humanities’ in the context of law and humanities research.

Work that is relevant to this book’s chosen topic for research serves as a useful
example here. Atkinson and Drew’s seminal work Order in Court®’ draws upon a sub-
discipline of linguistic and sociological analysis, namely conversation analysis,*® so as
to explore the construction of shared meaning within the courtroom. They show how
many of the features of courtrooms that may seem strange (such as the spatial
arrangements)®” are organised so as to assist in the joint construction of meaning. So,
while it may be ‘unnatural’ to talk about personal details across a large space and in a
loud voice (so as to project to the jury), this is necessary so that everyone can hear the
conversation. They note that courtrooms are sites of multi-member single conversa-
tions, and many of the usual methods of displaying ‘shared attentiveness’ are not
available within the courtroom. An advocate or the judge, for instance, cannot stop
and ask individual jurors if they are following the proceedings and understand the
last utterance. Of course, this is something that we rarely do in ordinary conversa-
tions, but we commonly use other means to display understanding (back channel-
ling), from a simple nod of the head, to the restatement by the hearer of the previous
utterance. More importantly, in two-party conversations, one is able to request clar-
ification if one does not understand, and this is a method of joint construction that is
difficult for a juror to rely upon as this involves interrupting a conversation that
appears to be taking place between witness and advocate, but is meant to be under-
stood by all of the courtroom participants. So, for instance, the distance between the
parties in the courtroom, the strict allocation of speaking turns and the elevation of
the judicial bench are all functional for the interaction.

It is the shared endeavour that is of interest, and the manner in which conversation
is a joint product of interaction. Matters such as ‘speaker turn’ (who speaks when in
an interaction and the ‘rules’ ucilised in the allocation of turn taking) and the
importance of ‘adjacency turns’ (question—answer, greeting—greeting, invitation—
acceptance) are analysed so as to explore how conversationalists manage an interac-
tion. Conversation analysts are therefore focused not upon meaning, but rather the
construction of meaning; the conversation is not to be understood as’a resvurce (used
to find the meaning of the speakers) but rather as a zgpic (so as to understand the
construction of shared meaning).

Researching lay participation in the legal system

As has been stated previously, one means by which the production of texts in the
legal system has been studied is through the consideration of narratives within law.
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Legal processes, in the construction of narratives, focus upon ‘the trouble’ ™! So,
within the criminal justice process, narratives are constructed around the central ele-
ment of the relevant legal offence. Preceding and subsequent events are of secondary
importance to the narrative. For instance, while the events leading up to an assault,
and the reactions of the parties subsequently, are part of the legal story, in that they
may help to explain motive, culpability or be important to the question of the cred-
ibility of the partics,*® the main business of the criminal law is focused upon the
assault. The stories that law tells, therefore, atre partial./’3 However, as narratives are
after the event reconstructions, one cannot expect them to be faithful to an ‘external
reality’./‘/' Law’s stories, therefore, in focusing upon the trouble, are different to the
sorts of stories that we may tell in everyday conversation. To call them incomplete is
to fail to fully recognise that this is the status of all stories, as reconstructions.
Nevertheless, their difference is important, particularly for how stories are told within
law and for the way that everyday stories are received within legal processes.

Thete is a growing literature on the way in which narrative construction is
important for lay adjudicators within the criminal justice process. Within England
and Wales, decisions as to guilt or innocence are made, after trial, by lay adjudicators,
be they magistrates or jurors. Narratives delivered within the criminal courtroom,
therefore, are interpreted not by lawyers, but by lay members of the court, and we
have already noted how these narratives are ‘different’ from ‘everyday’ narratives.
Nevertheless, as lay adjudicators are, in effect, deciding upon the veracity of each
party’s story, the construction of that story is said to be important for how it will be
received. Stories that are internally consistent and appear to correspond to the adju-
dicator’s worldview are more likely to be believed. This is a finding that has been
repeated in a number of research studies that have explored the reception of stories
within the courtroom.

Bennett and Feldman, in Reonstructing Reality in the Courtroom, claim that trial
discourse is centred upon the construction of alternative narratives.*> Advocates
within the trial courtroom are mainly concerned with the construction of narratives
that aim to explain ‘what happened’, and the success, or otherwise, of the case
depends upon whether this narrative is accepted. Whether a narrative is regarded as
believable is a function of two elements of the presented story; whether it is internally
coherent and whether it corresponds to the adjudicator’s worldview. Adjudicators do
not, therefore, listen to individual pieces of testimony and decide, in isolation, if this
or that witness is credible or reliable. Rather, the evidence is interpreted as a totality,
as a narrative construction. The skilful advocate, therefore, engages in the questioning
of each witness so as to build this natrative, one that is internally consistent and
plausible. For Bennett and Feldman, jurors decide cases on these two criteria, and
they even go so far as to suggest that bias within the criminal justice process is a result
of the rejection of the narratives of the marginalised because they are regarded as
implausible. This view of narrative reproduction in the courtroom is firmly linked to
psychological approaches that seek to understand how we interpret the world around
us. Frames, scripts and schema are all said to be influential in the construction and
interpretation of social reality; narratives told within the court are reconstructions of
events within the courtroom and when we interpret these reconstructions, we make
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use of mental schema so as to interpret these raw data,*® Narrative construction and
interpretation therefore involves a creative ‘flattening’, ‘sharpening’ and ‘rationalisa-
tions’ whereby events are shaped into narrative form.*” To borrow from Van Roer-
mund, the interpretations that we access to make sense of the world are also
influential in the way that we select events so as to construct narratives that fic with
these interpretations,®®

Others have also adopted a narrative framework so as to explore how lay adjudi-
cators make sense of the evidence within a trial. Hastie and Pennington have adopted
more overt psychological perspectives in their exploration of how jurors interpret
evidence, also calling for an understanding of adjudication as being based on the
interpretation of narratives.*” Kjus has used the model outside of the common law
system, and looked at how judges also use a narrative model so as to make sense of
the evidence.>® Bernard Jackson’s work Fact, Law and Narrative Coberence®' is widely
quoted in the literarure on narrative within the courtroom. Jackson, commenting on
Bennett and Feldman, drew a distinction between the narrative i» the trial and the
narrative of the trial;>? Bennett and Feldman were describing the narrative i# the trial
but lost sight of the narrative ¢f the trial and its importance in the adjudicatory
process. In short, the trial itself is a drama, an unfolding story with characters, events
and a climax (the verdict, and sentence, if appropriate). Jackson pointed out that the
parts that each of these different characters play could influence the outcome. So, for
instance, while Kjus does reference Jackson, he says little on the drama of the trial,
taking, for instance, the construction of narratives at face value and saying little on
how the narratives within the court were constructed in situ.>® This is important in
two respects. A simple elucidation of the point concerns an understanding of advo-
cates as being influential (or not) in the process due to their inherent charisma (or
lack of it).

A more complex point here concerns the manner in which the narrative within the
courtroom is constructed; they are produced, as are nearly all courtroom utterances,
within the question and answer adjacency pair.”! Atkinson and Drew apply con-
versation analysis to courtroom interaction and show that courtrooms differ from
more everyday settings in that the vast majority of discoursse is effected through a
question and answer sequence.>® Advocates, therefore, in constructing the narrative of
the case, have to do so by asking questions of witnesses. Importantly, the type of
question asked, and the extent to which the question is ‘controlling’, is largely a
function of the stage in the proceedings the question is asked.>® In short, advocates
are more likely to ask closed questions in cross-examination and open-ended ques-
tions within examination in chief. This accords with the well-known adage that a
lawyer should not ask a question in court to which she does not know the answer.
Witnesses, therefore, are rarely given free rein to tell their story to the court. This is
important, as there is a degree of evidence to suggest that narrative testimony, as
opposed to fragmented testimony, is more influential within the courtroom.’’
Advocates, therefore, have to balance eliciting the story from the witness in a con-
trolled manner, and over-controlling the witness so that the evidence appears to be
fragmented. In short, the process of narrative construction in situ — the story of the
trial — can be just as important as the story in the trial 7z influencing the outcome.
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What are the implications of this brief literature review for the researcher who
wants to adopt a law and humanities approach to lay adjudication within law? We
can see that, given the importance of lay involvement in adjudication in the criminal
justice system, there is a developing tradition of research that can be used as a start-
ing point to refine an appropriate research topic. Furthermore, in considering the
selection of methods that are appropriate, there is similarly a rich tradition upon
which the student can draw. Given the largely qualitative nature of the exercise, most
work within the field relies upon small samples (frequently the single case)*® so as to
explore the use of language in depth. How to capture the data (recording, be it audio
or video) and the method of transcription raises some choices, but again others have
developed the basic techniques that are applicable to work in this field so that any
new work does not have to ‘reinvent the wheel’.’® However, work in this tradition
can use much larger samples or a ‘corpus’ that can be subject to analysis. The work of
Heffer, for instance, that explores narrative construction in the courtroom, is based
upon a large corpus of data.®® Echoing the range of methods appropriate to research
in this field, there are similar choices that have to be made in the development of a
theoretical framework for research. As explained above, work in this tradition draws
upon a range of theoretical perspectives that are available to understand the use of
language within the law. Each of these perspectives has a well-developed theoretical
literature that can be drawn upon so as to place one’s findings within an appropriate
contexc.

Endless possibilities

We have provided in this chapter some discrete examples of how a researcher work-
ing on the topic of lay participation on the legal system might pursue his or her
research within a law and humanities remit. Yet in light of the broad and undefined
scope of the field, it is clear that the possibilities and potential for research are end-
less. Indeed, given the plurality of approaches that fall within the broad umbrella of
law and humanities scholarship, it would be impossible to provide a comprehensive
survey of all methods and theories that might be relevant to research on this topic.
Certainly we have demonstrated that work that focuses on law as literature is parti-
cularly relevant, but if only through our very brief consideration of Alice’s Adventures
in Wonderland, we have demonstrated that there is also potential for a law iz literature
approach. And these traditional categories of law and literature research are not, of
course, closed. It is possible, for example, to consider the role of trial experts in the
regulation of literature or visual art and law, both present and historic, as being
pertinent to this topic.°" Going beyond law and literature, Sharon Krause’s con-
sideration of the impartial deliberation of jurors and her proposal for a revised
approach that both allows and calls for an empathetic approach offers a completely
different but equally relevant body of research that is firmly within the scope of ‘law
and humanities’ rescarch.®?

We have demonstrated too that for researchers working in the field of law and
humanities, the possibilities and potential for research are not only endless but
boundless. We mean this in the literal sense, in that there is no insistence upon a
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‘pure’ humanities approach in this discipline. Strict boundaty policing would, for
example, result in Atkinson and Drew’s work,? based on conversation analysis, being
conceived or categorised as ‘socio-legal” analysis. This, however, would be to under-
play the importance of the humanities in such work and the role of linguistics within
the tradition. Similarly, much of the work we have explored on the importance of
narrative in the work of lay adjudicarors within the legal system cannot be easily
slotted into a pre-existing ‘school’. The focus upon narrative and storytelling calls for
a literary approach, particularly parrative theory, so as to understand the construction
of narratives within the courtroom and within law more generally. However, this
work also draws upon methods from the social sciences, particularly psychology.
Frames, scripts and schema are said to be important in the consttuction and reception
of narratives;®* the literary and the social sciences intersect in this work. Indeed, when
exploring law as literature, much of the wotk we draw upon is empirical, socio-legal,
and yet within ‘the humanities’.

The question that inevitably arises at the end of this chapter is ‘what is the benefit
of conceiving of such a school or approach’? If law and humanities incorporates so
many different perspectives, that, on the face of it, have so little in common, except
for some non-exclusive affinity with ‘the humanities’, why should we be concerned
with this as a common approach? And what, in any event, are the advantages of
pursuing this sprawling relationship between law and humanities in the context of
legal research? The challenge of defining the scope of law and humanities with any
precision was acknowledged at the outset of this chapter. It is acknowledged by the
editors of the first comprehensive overview of the field, Law and the Humanities: An
Introduction, echoing the concerns expressed in 1988 by the editors of the first aca-
demic journal in the field, the Yale Journal of Law and the Humanities, that the law
and humanities remit was so wide as to defy any adequate definition.®> Nevertheless,
in both of these contexts it is agreed that ‘the field could still be described’ % Drawing
on a variety of examples that are relevant to a particular topic, this chapter has sought
to demonstrate that the acknowledgement and development of research in this field
creates an opportunity for a distinctive ‘manner of engagement’ with law and legal
processes that is concerned to discover, or to investigate, the a/tural aspects of law;
the word ‘cultural’ here being broadly conceived as the physical, emotional, philoso-
phical, social, ethical and even spiritual environment or context which both gives rise
to law and legal processes, and which profoundly influences their progress. It allows
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the researcher to step beyond the ‘usual’ modes of enquiry, thereby leading to ‘new’
research questions and ‘new’ research findings of a type that could not have been
discovered through more traditional means. The work of Atkinson and Drew, for
instance, provides an explanation for many features of courtroom discourse that have
traditionally been regarded as alienating.®” The distance, for instance, between
speakers in court may well lead to difficulties when witnesses have to describe sensi-
tive events.®® However, this distance is effective for shared attentiveness in that it results
in speakers being sufficiently audible so that all members of the single conversation
are able to hear the utterance.

The above discussion goes some way in explaining the potential benefits of this
‘cultural turn’ in legal research, but what of its explicit affiliation with ‘the
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humanities’? We began this chapter with a definition of ‘the humanities’ as the
‘branch of learning concerned with human culcure’ that comprises a broad range of
academic disciplines, including law.®? In light of the quantifiable benefits of scientific
research, the value of qualitative research (and especially funding for research) in these
disciplines has to be positively demonstrated, and particularly so in times of austerity.
In the context of a broad-ranging consideration of The Public Value of the Humanities,
Watt argues convincingly that {llegal research as a humanities discipline, as a search
for meaning, exerts a significant influence on our laws, lawyers and lawmakers’ and
that ‘more humane laws, a more humane Jegal system and a more humane legal
profession will flow from legal research that is nourished from the founts of other
humanities disciplines’.’" It is this concern for the ‘cultivation of humaniry’ thar has
been a central feature of scholarship in the law and humanities field.

James Boyd White and Martha Nussbaum have been particularly influential in
arguing for the ‘cultivation of humanity’ through the development of a relationship
between law and literature in the context of legal education.”? This allegiance to the
positive benefits of engagement with literature is not new. In the late nineteenth and
eatly twentieth century, literary critics such as Arnold, Richards and Leavis argued
that engagement with certain forms of poetry, and subsequently the novel, repre-
sented the only means to redeeming (in their view) a culturally impoverished society.
As Culler states ‘{ilt would at once teach disinterested appreciation, provide a sense of
moral greatness, create fellow-feeling among the classes, and ultimately, function as a
replacement for religion, which seemed no longer to be able to hold society toge-
ther'.”? By the end of the twentieth century, this view had been wholly discredited,
Fasthope arguing that {slrudying literature was supposed to make you a better
person, to develop your “imagination” so you could enter imaginatively into the
experiences of others, thus learning to respect truth and value justice for all. If this is
its moral aim literary study simply does not work.” He concludes that ‘this humanist
project’ was ‘an ineluctable failure’.”? Neither White nor Nussbaum possess such an
elitist agenda, but their claims have been both developed and disputed, as have the
claims of law and literature more generally. The debate between Posner and West is a
good example of this.”* However, the outcome of this debate has not resulted in the
discrediting of the law and literature approach; rather it bas served to establish more
firmly the field of law and humanities research as a respectable discipline. Indeed,
Sarat at al. maintain that ‘to claim that an understanding of law needs the humanities
hardly seems polemical to us these days, so far have the arguments of White and
West (and many others) spread’.””

Consequently, the influence of law and humanities research has become increas-
ingly acknowledged, as has its potential to influence. Watt’s consideration of the
public value of law as a humanicies discipline incorporates, inter alia, a consideration
of the 2003 invasion of Iraq and the credit crunch.”® In a similar vein, a leading
scholarly journal in the field, namely Law, Culture, and the Humanities, introduced
recently a new feature called ‘Heeding the Call of Justice: Humanistic Perspectives on
Contemporary Affairs’. It is the editors’ aim to publish on a regular basis papers
written by law and humanities scholars, commenting on a matter of pressing public
urgency. The editors’ hope is that ‘these pieces would illuminate ways in which the
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humanities contribute to public debate’.”” The field of law and humanities offers then
a credible means to adopting a qualitative approach to legal research, that attaches
importance to human concerns and values, rather than focusing on the more quanti-
fiable principles that derive from a more scientific, positivist approach. At the same
time, it falls short of the theoretical abstraction of critical legal studies, offering a
means to considering the culeural aspects of law for the development of a deeper
understanding of its nature. This understanding can not only contribute to knowl-
edge in general terms, but also provide insights into current legal, political and social
issues.

Notes

1 The extract is from Lewis Carroll's Alice’s Adventures in Wonderland, first published by
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in 2007.

6 English legal history is a particularly long-standing and well-established specialism, sup-
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this volume.
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5 Legal history
Philip Handler

The largest difficulty in legal history is precisely that we look at past evidence in the
light of later assumptions about the nature and workings of law itself.!

Students and practitioners of English law have regular recourse to history. They look
to the past as a soutce of authority and, in a system that has medieval origins, this
may involve looking back through centuries to excavate a particular case or statute for
current use. This method requires no investigation of the historical context in which
a case was decided or the circumstances that brought a statute about, only in the
point of law that it established. Lawyers routinely ignore or suppress evidence that
does not assist their case or which is not deemed relevant according to the conven-
tions of legal argument. This approach may serve the practising lawyer, but it is
inimical to the writing of legal history. It produces ‘lawyers’ history’, in which uni-
versal legal ideas and concepts are traced through historic seams of authority in
unbroken lineage and the past is enlisted to serve present ends. The lawyer perceives
history as ‘the law read backwards, the inevitable unfolding of things as they came to be;
and the thinking is seen as a fumbling for a result eventually reached’.?

The risk of projecting current understandings and conceptions of law and its
institutions onto the past is particularly high for those trained as lawyers, who may
have had only very limited exposure to the study of legal history. The subject does
not occupy a central place in the English law school curriculum. 1t may feature in the
introduction to a course or perhaps as an elective. Assiduous students may read some
legal history in introductory chapters of textbooks, but will seldom be prompted to
delve any deeper. The subject is not an essential patt of the modern law degree and
there was only a brief window, when university legal education was being revived in
the nineteenth century, when it seemed as if it might become one.? If it is not widely
taught in English law schools, it is studied and researched extensively by scholars
who have deployed a range of methodologies in its pursuit. This chapter provides an
introduction to some of these methodologies as they have been applied to English
legal history, before examining how they might be applied to a study of the criminal
trial jury. The focus on England keeps the discussion within manageable bounds,
although the merhodologies discussed may be more widely applicable.* The final part
of the chapter makes some brief observations on the possibilities for research and on
the uses to which a study of legal history might be put.
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Internal and external legal history

What is Legal History a History of? Law. That at any rate is the easy answer.
Unfortunately, it is not obviously correct; and in so far as it may be correct it
begs rather difficule questions in its turn.’

The distinction commonly drawn between internal and external legal history makes a
convenient starting point. Internal legal history is the study of legal doctrine and of
its processes. It is usually practised within law schools and focuses on the foundations
and development of the English common law. John Baker’s ‘An Introduction to
English Legal History” exemplifies this tradition of writing legal history.® It has
tended to focus on the medieval and early modern periods, although some leading
works analyse legal change over the whole life of the common law.” External legal
history examines the law in context. The second half of the twentieth century wit-
nessed a considerable growth in the study of the relationship between law, legal
institutions and society, especially in the modern period. This diversification, which
drew in scholarship from a range of academic disciplines, has been enriching, but has
also made it more difficult to discern clear boundaries of the field. Internal legal
history may be described as the history of law but external legal history encroaches
onto the political, intellectual and social realm in ways that make it difficult to
distinguish from general historiography.

The starting point for most legal historical methodologies is the source material.
Traditional common law history is based on close scrutiny of the primary materials
produced by the legal process. These records have been preserved, from almost the
beginning of the system, to form a remarkably rich record of the life of the English
common law. Writing at the end of the nineteenth century, the most revered of all
English legal historians, Frederic Maitland, drew attention to the value and scope of
these archival sources and was the first to produce a history of English law that was
firmly grounded in them.® The legal history that Maitland practised demanded that
the historian eschew present-mindedness and harvest the available primary sources to
reconstruct the law as it was understood in its historical context. His work and method
provided the foundations for modern professional standards of legal historiography.

Common law historians have to grapple with two key sources: the legal record and
the law reports. The abundant official records, to which Maitland drew attention, are
preserved in miles of plea rolls which record the formal procedural steps and out-
comes in cases decided by the Royal Courts of Justice from the 1190s in an almost
unbroken account.” They are an essential resource for the student of English legal
history before the modern period, but they do not tell us why courts did whar they
did. For that we need law reports. The eatliest of these date from about the middle of
the thirteenth century in what are now called year books. These anonymous notes of
cases, whose authorship is uncertain, did not record all the details of the case. By the
Tudor period, these were being printed and from this period we also see the emer-
gence of reports compiled by individuals. These nominate reports varied greatly in
reliability and it was only in 1865 that the system of law reporting was formalised
and fully professionalised. As with any historical source, the law reports cannot be
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accepted at face value. It is not clear how cases were selected to be reporced and it is
far from clear that they were reported accurately. Those that were may have been
notable for their unusual or untypical nature.**

Early English legal sources present considerable methodological challenges.
Knowledge of Latin and medieval French, and familiaricy with the multiple and
technical procedures of the common law are minimum requirements, but ones which
relatively few scholars possess. One important task for legal historians is therefore to
edit and translate early English records and reports to render them more widely
usable.!! Valuable work has been conducted to produce selections of cases on parti-
cular themes from the plea rolls, although this represents only a small fraction of
the available records.’? Some of the year books and early modern law reports, parti-
cularly those that were printed, are more accessible.' Even this lays a trap for the
unwary scholar. There was little system in deciding which reports were printed and
many available only in manuscript for the medieval and early modern period are more
reliable or informative.'

Studying and interpreting these legal records and reports requires much more than
technical and linguistic expertise. Modern lawyers are used to seeking substantive
rules in statutes, cases and other legal literature. Using such modern legal questions
to guide a search of the archival sources will be unavailing. Medieval and early
modern lawyers were primarily concerned with procedure and seldom addressed issues
of substantive law directly. The few statutes that were passed focused upon specific
issues in property law or criminal law. In the absence of an overarching statutory
framework, much change had to be effected through litigation but there was little
elaboration of common law principles in judgments. Judges expressed opinions on
law at the pleading stage (before the case went to trial) and often took pains to avoid
setting down law on difficule points.'> The legal historian therefore has to beware
seeking answers that the sources will not reveal. The task is to understand and per-
ceive the limitations on what could be asked then in order to grasp the questions that
can be addressed now.'®

The challenge of recovering the basic assumptions of past periods and, indeed, the
whole conceptual framework within which lawyers functioned is difficult to under-
estimate.'” These assumptions and the framework were not anywhete set out or made
explicit and historians have had to attempt to learn the law without the guide of the
medieval or early modern equivalent of a textbook. Indeed, it is one of the most
striking features of the history of English law that, until the nineteenth century, and
with the exception of land law, there were almost no books which performed the
work of digest and synthesis that is so central to our understanding of law today.'®
This absence increases the temptation for the legal historian to project existing legal
categories backwards anachronistically. For example, the classification of contract as a
separate legal category was not known in English law until the nineteenth century.
There were cases that a modern lawyer might recognise as containing contractual
elements but these were not viewed as part of a whole law of contract.'® Focusing
upon what the evidence can tell us about the law in its historical context requires a
methodology that attends as much to those parts of legal doctrine which did not
persist into the modern era as those that did. Legal historians strive, insofar as the



88  Philip Handler

available evidence permits, ‘to make the interpretation which best reflects what
contemporary agents understood the law to be’,?

If internal legal history focuses on that understanding as it manifested itself in a
legal professional context, external legal history looks at the law in action, as it was
applied and understood in its social context. Much, although by no means all, of this
type of legal history has focused on the modern period (from the eighteenth century
onwards), when the available source material expands dramatically and the law infil-
trated increasingly diverse fields of social activity. The range of such scholarship defies
brief summary.?! The legal realist movement in the early twentieth century provided
much of the impetus for the search for new methods and suggested new ways of
viewing the relationship between law and society. It undermined formalist claims and
the premise of internal legal history that the law and its institutions were largely
autonomous and self-contained.

The common law historical methodology continued to dominate the practice of
much legal history until the 1970s when the critical legal studies movement pro-
duced new and provocative legal histories. For example, Horwitz’s study of American
law in the modern period presented an interpretation in which doctrine was inex-
tricably bound up with contemporary movements in political and economic ideol-
ogy.?? Atiyah’s work on English contract law in the nineteenth century adopted a
similar methodology.”? Both focused on the decisions of higher courts and related
them to the prevailing ideology of the period. Atiyah suggested that nineteenth-
century English judges reformulated contract law doctrine to facilitate the growth of
the economy in an age of laissez-faire ideology. Critical legal histories emphasised the
contingent nature of law, the influence of external factors upon it and, importantly,
the possible outward effects of law on social, economic and cultural developments.
Some drew criticism from those who have argued that interpretations of the evidence
were strained to fit the identified ideologies. Critics of Horwitz and Atiyah, for
example, have argued that they present too tidy a pictute of what were multi-faceted,
complex and non-lineal legal developments.?4

The consequent, highly productive debates have broadened the scope and appeal of
legal history. Historians have been prompted to investigate the myriad relations
between law and society from diverse perspectives. They have asked how law affected
social relations, including class and gender, how it related to political and economic
development and how cultural attitudes were manifested in legal processes. Studies of
rates of litigation in different eras have provided insights into who used the law and
why. Historians have been prompted to look beyond the superior common law courts
to the activities of local and specialist courts. The history of law has been investigated
from the perspectives of previously neglected groups such as women, wotkers, juveniles,
criminals and lunatics.?>

Historians working from these different perspectives do not necessarily deploy
radically different methodologies to those deployed within traditional common law
historiography. Fidelity to the primary sources and detailed empirical and archival
research are common features. The emphasis in critical legal scholarship on histori-
cism has much in common with the insistence of legal historians such as Baker and
Milsom that the law is interpreted in terms that reflect the needs and purposes of
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contemporaries. The key differences relate to questions regarding the extent to which
it is possible to study law and legal institutions in isolation from other forces that
were shaping society. Legal histories, which might loosely be labelled ‘external’,
bring these questions into sharper focus and make demands on all legal historians to
examine their working methods and assumptions. Postmodernist scholars have ques-
tioned the very basis of these methods, rejecting the possibility of the researcher
escaping contemporary preconceptions to recover any sort of historical truth. This has
produced some provocative work on past legal texts, but it is questionable whether it
can be characterised as historical.?® Tew legal historians claim to recover a single
objective meaning of past events, but in their constant and critical engagement with
the historical sources, most claim to present perspectives on those events in a form
which is distinguishable from general literature.

The criminal trial jury

What might these legal historical methodologies contribute to an understanding of
the role played by laypersons in the legal system? It is one of the most distinctive
features of the English common law that it functioned for so long with so few pro-
fessional judges.?” This was only possible because of the participation of laypersons,
the most significant of which were jurors and the justices of the peace in the counties
and boroughs. The field of legal history therefore provides very wide scope to study
ways in which lay persons have contributed to legal development and legal processes.
Many of these areas are little explored, but this chapter focuses on one that has been,
the criminal ¢rial jury.

The institution of the jury is central to common law historiography. The emer-
gence of trial by jury in the thirteenth century displaced older methods of proof,
most notably the ordeal. From then up until the early twentieth century, most civil
and criminal cases in the common law courts were tried using juries. The effect on
the shape and form of legal development was profound because, unlike the ordeal,
which reflected God’s judgment, jury trial involved fallible human judgment.?®
Jurors required guidance before their verdict and, if they did fall into error, some
means were needed to review and correct decisions. In the medieval period, the legal
action took place at the pleading stage at the Royal Courts in Westminster Hall,
when the issue or question to be put to the jury was settled. These steps and their
outcomes can be charted using the plea rolls and law reports. In the early modern
period, new procedures allowed for points of law to be considered after the jury’s
verdict and the legal action gradually moved to processes that took place after the
jury’s verdict and findings of fact.

In much common law historiography, the institution of the jury is the key
mechanism for legal change, but the activities and verdicts of juries are not of interest
in themselves because they did not make law. They are inscrutable because the jury
usually returned a blank verdict and inaccessible because the trials that took place
locally were not reported. Common law historians have focused on what lawyers and
judges did before and after the trial, at the pleading and post-trial stages. In Milsom’s
highly influential view, much of the common law was driven forward by lawyers’
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attempts to adapt and manipulate existing forms to gain new remedies for clients.??
This dynamic shaped the law of obligations, for example, but it was absent from the
criminal law because the plea (guilty or not guilty) did not vary and the formal
means of reviewing points of law after the verdict were very limited until the modern
period. The result, for Milsom at least, is that until the nineteenth century, “The
miserable history of crime in England can be shortly told. Nothing worthwhile was
created.”®® There is no development for historians of law to trace because the legal
questions that interest them ‘were asked and answered in the jury room’.!

This view of common law development suggests that a study of the history of the
jury will not be revealing of the criminal law’s substantive content. Yet even in the
earliest periods of the common law, historians have found ways of using contextual
evidence to interpret jury verdicts to suggest ways in which they affected legal
change. For example, Groot’s study of larceny in the thirteenth century reconstructs
how the jury’s finding of fact, namely the value of stolen goods, could determine the
outcome of a trial.>* He argues that there was a working practice that certain minor
thefts would not be punished capitally and that juries undervalued stolen goods in
the knowledge that this would have the effect of mitigating the punishment. This
‘tule’, which distinguished between capital and non-capital felonies, predated by
some 50 years the Statute of Westminster I in 1275 which is supposed to have cre-
ated the distinction between grand and petit larceny. Groot’'s method demands close
scrutiny of limited evidence in the legal texts and an evaluation of other contextual
evidence, in this case concerning the value of the goods stolen.

Green’s masterful study of the criminal trial jury in the period 1200-1800 is
premised on the view that the history of legal doctrine is intricately bound up with
social processes in which jurors played a critical mediating role.*® One of the key
themes in his work is the role played by jury nullification, defined as the ‘the exercise
of jury discretion in favor of a defendant whom the jury nonetheless believes to have
committed the act with which he is charged’.*? In the medieval period a comparison
of the plea rolls and the coroners’ rolls allows him to identify various ways in which
jury activity had a direct effect on shaping the law and establishing boundaries
between different degrees of homicide. He deploys different methodologies to trace
shifts in jury function and behaviour in the early modern and modern period. As well
as mining the court records, he analyses key cases or crisis points, such as the sedi-
tious libel cases in the 1790s or explores the views of contemporary commentators on
the jury. In linking themes in the history of the jury across such a long period,
Green’s pioneering study opened up new fields for research.

Much of this research has focused on the eighteenth century when jury nullification
and mitigation reached a high point. The functioning of a criminal justice system that
contained over 200 capital statutes gave wide scope for juries to mitigate the law.
The jury practice of reaching verdicts against the evidence to mitigate the harshness
of the capital Jaws is clear enough on the record and attracted considerable con-
temporary commentary. Blackstone called it ‘pious perjury’ and, by the end of the
eighteenth century, penal reformers condemned the sanguinary laws that, they
maintained, placed the jurors in such an invidious position.*> Whig historians, such
as Radzinowicz, have echoed these views of jurors and their motivations and argued
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that, at least by the end of the eighteenth century, the criminal law and its admin-

istration was out of touch with public opinion.?®

An influential group of historians
based in Warwick in the 1970s took a less sanguine view. The focus of their research
and much of what has followed has been on what the operation of the criminal justice
system can tell us about social relations in eighteenth-century England. In a seminal
essay in 1975, Hay argued trenchantly that che ruling classes used the eighteenth-
century criminal law as an ideological tool to secure their own authority and maintain
existing property relations.?” The focus in the 1970s and 1980s on the class interests
served by the criminal justice system has given way, in the last two decades, to other
themes as historians have focused on areas such as juvenile crime or asked what the
criminal justice process reveals about attitudes to gender and race.?®

The histoty of the jury provides a good illustration of the sort of purchase that the
legal records, in combination with other sources, can offer on these issues. Historians
have been able to construct a detailed picture of the social background of jurors using
a variety of sources including court records, jury lists, tax returns and freeholder
books.? They have charted how often jurors sesved and which were most likely to
serve as foremen. For example, in London in the 1690s, Beattie found that many
jurors were experienced as jurors and in local governance. They were likely to be
relatively prosperous traders drawn from the top third of the rate paying popula-
tion. " King’s study of late eighteenth-century Essex found that jurors had often
served numerous times previously, were usually literate and also had experience of

. [ . . 4
serving on other local decision-making bodies.’

This type of evidence may help
explain certain features of the criminal justice system, such as the apparent haste with
which trials, often involving capital crimes, were conducted in the eighteenth cen-
tury. Experienced jurors would have needed less instruction and less time in which to
deliberate. Empirical studies of the patterns of verdicts are revealing of the sorts of
factors, such as character, youth, gender and social class, that could influence juries in
exercising their discretion to mitigate the law.?

The social composition of a jury, its experience and the patterns of its verdicts can
only tell us so much about its role. As Green puts it, we also need to know ‘the
constraints within which juries acted, even when they were not cognizant of those
constraints’.®® One of the most important constraints, although not one that has
received much direct attention from social historians, was law. Langbein’s work on
the eighteenth-century trial and its processes offers a more legalistic perspective on
the jury’s role. It charts the emerging presence of lawyers in felony trials and con-
sequent establishment of adversary process.** One consequence of this development
was that lay participants in the trial were marginalised. Jurors slowly ceded their
active, questioning role in trials and assumed a passive position as silent adjudicators.
Langbein traces these developments within the legal process and attributes the
development to the growth of professional adversarial culturé which followed the
judicial decision to admit defence counsel to felony trials in cthe 1730s. This internal
perspective begins with the sources. Langbein was the first historian to recognise the
importance of a collection of trial reports from the Old Bailey, which began in the
late seventeenth century and continued into the twentieth. For the eighteenth cen-
tury in particular these reports are invaluable because they provide more detail than
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any other source on routine trial proceedings. Previous histories had relied on the
untypical state trials.*>

This illustrates the need to find and to exploit the best available primary sources,
rather than to rely exclusively upon law reports or other orthodox legal texts. The
Old Bailey reports were not aimed at or used by lawyers in the eighteenth century;
they were produced for popular consumption. Legal developments have to be traced
obliquely in them but they provide information for the historian of law and legal
process that is not available anywhere else. They do not resemble modern law reports
and seldom contain detail on questions of substantive law or clear statements of law
on evidence or procedure. Indeed, they routinely omitted legal detail, including the
arguments of lawyers and the judicial directions to juries, as uninteresting or for fear
of making public successful defence strategies."® The legal historian has to be keenly
conscious of these limitations, to seek corroboration in other sources and, where
appropriate, to draw inferences based on omissions.

Langbein’s work could be viewed as a typical example of internal legal history, in
contrast to the external, critical legal history practised by social historians such as
Hay, Beattie and King. Langbein certainly offers a strident critique of Hay's thesis
based on a close study of the trial notes of a judge and the Old Bailey reports.
Langbein finds Hay’s account of the jury ‘baffling’: ‘If I were going to otganise a
ruling-class conspiracy to use the criminal law to terrorize the lower orders, I would
not interpose autonomous bodies of non-conspirators like the petty juries.*” The
Hay-Langbein debate has become a classic illustration of the clash between the
internal (conservative) approach of legal historians and that adopted by social histor-
ians of crime.® Langbein’s work is insensitive to social context in places and under-
estimates the subtlety and power of Hay’s thesis but the detailed perspective it offers
on the law and legal process qualifies some of the claims about the ideological func-
tions of the system.® Moreover, the detailed work of other social historians, notably
Beattie and King, which is based on a very close reading of the court records, pro-
vides an empirical basis for challenging Hay’s characterisation of the system and
supports many of Langbein’s criticisms. The social composition of juries and the
pattern of verdicts have been analysed to draw conclusions concerning the extent to
which juries exercised independent power and acted on interests that were distinct
from those of the elite.’®

The eighteenth-century criminal trial and the role of the jury within it has
attracted much more scholarly attention than its nineteenth-century counterpart. This
is not due to a lack of source material; on the contraty, nineteenth-century newspaper
trial reports recorded much of the legal detail omitted in the eighteenth-century Old
Bailey trial reports and covered trials from across the country.>! That this rich source
material has not been fully explored may be explained by the view that the collapse
of England’s ‘bleody code’ in the early nineteenth century also signified the end of
the species of discretionary justice in which jurors played such a central role.’? The
attempts to produce a statutory criminal law framework, the increasingly reliable and
comprehensive law reports and the growth in legal literature, including criminal law
treatises, in the nineteenth century have drawn doctrinal and procedural historians’
focus away from trials. The triumph of lawyers and establishment of adversarial
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culture are assumed to have made the criminal law, finally, the business of legal
professionals not lay people.

Wiener's work on Victorian homicide trials provides cause to question this
assumption and provides an illuminating contrast in methodology to the social and
legal historical approaches discussed above. His detailed study suggests that news-
paper reports of trials can be as revealing of legal change as the law reports. He
argues that judge—jury relations provide the key to the shifting boundary between
murder and manslaughter in the period. Victorian judges, on a ‘civilising’ mission to
inculcate habits of self-discipline and sobriety amongst an apparently unruly and
violent populace, sought to restrict the scope for excuses such as provocation and
intoxication to reduce murder to manslaughter. Jurors were generally more sympa-
thetic to such excuses. Wiener evaluates judge—jury negotiations, focusing on judicial
directions (which were reported in the newspapers), jury verdicts and other indicators
such as jury recommendations to mercy. Using these means he suggests that the
meanings of key legal rerms such as intention and the scope of certain defences were
refined in ways that were not reflected in contemporary law reports.>?

In seeking to bring the history of legal doctrine into closer contact with the history
of criminal justice policy, Wiener attempts to chart how judges and juries reflected
and acted upon broader currents of opinion about violence and criminal responsi-
bility. This is an explanation of legal change that depends upon an interpretation of
the cultural meaning of courtroom interactions. Doctrine appears as a dimension of
legal policy that was, to a large extent, determined by judicial attempts to use
criminal law as a means of prosecuting the Victorian ‘civilising offensive’. This instru-
mentalist view of the criminal law is vulnerable to the criticism that it takes insuffi-
cient account of internal professional legal culture. Little attempt is made to integrate
the technical details of criminal law doctrine into the analysis, not all of which fitted
54 The method of close

analysis of judge—jury interaction in routine trials is nonetheless suggestive of new

these broader patterns of cultural and policy development.

ways of thinking about legal change. As Simpson points out, legal scholars are very
reluctant to engage in the empirical study of cases.’>® The available evidence for the
nineteenth century provides a valuable opportunity to study trials and the role of the
jury in influencing the content of the substantive law.

This may suggest new ways of thinking about the relationship between legal pro-
cess and legal doctrine in the nincteenth century.’® It certainly provides cause to
check assumptions that the remarkably rapid construction of much of the modern
framework for criminal law and justice in the first half of the nineteenth century was
accompanied by a similatly rapid shift in mentalities and understandings. It is
tempting, once the sources become familiar and the law-making apparatus of the
criminal justice system assumes a recognisably modern form, to deploy the metho-
dological tools of the modern doctrinal scholar, but this risks making anachronistic
assessments. Baker’s argument that the legal historian must look beyond the canoni-
cal sources of authority to recover the actual state of juristic understanding at any
given time is as applicable to the nineteenth century, when those canonical sources
expand and become more accessible, as it is to eatlier periods.”” Nineteenth-century
criminal law judges viewed codifying legislation and the prospect of a court of
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criminal appeal with great distrust.®® Close study of trials may illuminate aspects of
professional and lay understandings of criminal law that do not appear elsewhere.

Possibilities and uses

This survey of methods suggests that it is not always easy to categorise work as
internal or external legal history. Indeed, a pure form of either would not make for
very good history.>® In the Victorian period, it has been suggested that the type and
wealth of source material available make it difficule for the historian to confine
attention to legal doctrine without any reference to legal outcomes or of law’s effects
in society more generally.®° In the twelfth and thirteenth centuries, English land law
cannot be described or analysed without some understanding of the structure of the
society and economy within which it operated. Conversely, if some historians main-
tain that law and legal institutions always conform to more general patterns of his-
torical development, most recognise that they lead complex lives of their own and
that the interrelationship between legal, social, economic, political and cultural
influences is multifaceted and demands sensitive interpretation. In 1989, Cornish and
Clark’s groundbreaking textbook Law and Society in England, 1750-1950 signified the
extent to which this had become accepted as an orthodox curtent in English legal
historical scholarship.®! Written from within the legal academy, it presents the law
in its social and economic context and engages directly with general historical themes
of the period.

The possibilities for pursuing all kinds of legal historical inquiry have grown
considerably in recent years. Much more accessible soutce materials have accompanied
the expanding range of methods. Already, the digitisation of large volumes of mate-
rial has rendered a vast range of sources almost instantly accessible, These databases
and digitised records may be a more inviting prospect to the researcher in search of a
project than that of handling large, dusty rolls describing obsolete procedures in
abbreviated Latin. It may facilitate interdisciplinary work. For example, historians of
all kinds have made extensive use of the online database of Old Bailey trial reports
and associated records.®? The wide range of search facilities that it offers and the
increasingly sophisticated links to other online resources have opened up new avenues
for research. There are, however, associated pitfalls. Online sources may distract
attention from other less accessible records that contain more valuable information.
The plea rolls provide the most striking, but not the only, example. The Old Bailey
online database may deter research into court records elsewhere; London was not
representative.®> Current concerns and preconceptions are easily entered into the
search box. Starting with the available evidence in order to get a sense of what
questions were being asked by contemporaries is more likely to generate research
questions that lead to meaningful results.

How might these methods be deployed to make a contribution to legal and
historical scholarship? The relatively marginal position of legal history in the
English law school curriculum makes the question pressing. As one leading scholar
puts it: ‘legal historians remain in danger of being regarded as erudite court jesters in
the law faculty, full of curious information, but marginal to the practical and
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current needs of the law student’.®! One function of legal history is to challenge
the assumptions that inform and underpin modern legal scholarship. It is a
commonplace of legal argument to refer to the historical pedigree of a particular rule
or institution as an indicator of its strength and value. The history of the jury pro-
vides a striking example. Debates over the role played by the jury in the current
system are littered with claims of its age-old role as a bulwark of liberty against
oppression, often supported by vague references to the Magna Carta.%> Testing the
validity of claims using historical evidence may serve a useful myth dispelling
function.

This is not to say that the legal historian’s role is to establish a single and
authoritative interpretation of the legal past and its meaning, but legal history may
have an unsettling effect on current understandings. It can certainly provide cause to
challenge the lineal view of doctrinal development that characterises ‘lawyers’ his-
tory’. Scrutiny of past law in its historical context and the study of seams of doctrine
that did not survive to the current day may expose errors in current thinking about
law or provide cause to question analytical models.®® A historical perspective on law
can give a sense of the contingency and indeterminacy of law and provide a valuable
check on assumptions about the universality or permanency of current insritutional
and doctrinal arrangements. To take just one example, recent research has demon-
strated the relatively recent origins of the lawyer-dominated adversarial criminal trial
and the passive trial jury.®’

A core aim of legal history is to provide insight into the mechanisms and dynamics
of legal change. Some accounts focus on the interaction of factors within the legal
system in order to explain change and it is one of the distinctive features of common
law historiography that it offers accounts of legal development over long periods of
time. The most successful of these studies are sensitive to the undetermined nature of
such change and to the fact that the law is often in a state of flux, This is true not
only of the changing rules but also of the surrounding intellectual framework which,
as we have seen, is one of the most difficule dimensions of the past for the historian of
legal doctrine to reconstruct. As Ibbetson points out, the legal historian has to be
sensitive to ambiguities and the fact that at any given point in time thetre may have
been competing intellectual frameworks and no settled understanding of a particular
issue.®® One benefit of a historical perspective is that some attempt can be made to
chart these shifts and to offer explanations, however tentative, of undetlying causes of
legal development. Much of the practice of legal history has eschewed theory or
generalisation in favour of close study of primary materials. Nonetheless, such study
may prompt some basic questions such as what law is for the purposes of legal his-
tory, which may in turn lead to insights and hypotheses as to how and why certain
types of legal development occur.®

The production of a contextualised account of law in past societies serves an
important function for historical scholarship generally. The histories of law, legal
institutions and processes are an essential part of social, political, economic and cul-
tural histories. Investigating the place of law in this broader context seldom, if ever,
yields a clear picture of cause and effect, but it does illustrate how important a role
law played in regulating diverse areas of social activity. This has long been recognised
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for the medieval period, but law has assumed a more prominent role in early modern
and modern English history.”® The territory of the law is a specialised one and
the work of legal historians can ensure that gencral history is served by a nuanced
interpretation of law and its institutions. If historians sometimes complain that law-
yers show insensitivity to social and political contexts, lawyers sometimes have just
cause to complain that general histories gloss over or disregard the detail of legal
history.

The legal historian has to be able to employ historical methodologies at the same
time as showing a lawyer’s sensitivity to doctrine and legal processes. If this presents
difficulties to scholars trained in one discipline only, one solution is to pursue train-
ing in both. Joint programmes exist, mostly in the United States, but it is an
expensive route and, in many instances, impractical.”" It may not be necessary. Legal
scholars can adopt some historical methods without acquiring a history degree and
should be prepared to engage in meaningful dialogue with experts in different fields.
The study of legal history has not always been distinguished by such dialogue, but
the engagement between the two disciplines has been mutually beneficial. Few legal
scholars now fail to heed Maitland’s example and consciously adopt whiggish and
present-minded perspectives on the past. They are mindful of the ever-present, if
not entirely avoidable, risk of being ‘enticed into carrying concepts and even social
frameworks back into periods to which they do not belong’.”?

Those who wish to engage in legal historical study will not want for subject
matter. The diversification of legal historical scholarship in the last few decades has
opened up many new avenues for inquiry. Many of the sources of early English legal
history to which Maitland drew attention remain uninvestigated over a century after
his death. Few areas offer such opportunities ‘to delve into unbroken ground and
recover lost worlds’ and studying the history of law and legal change is more relevant
than ever in an era when the legal landscape is shifting with unprecedented speed.”?
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6 Comparative law and its methodology

Geoffrey Samuel

The question that this chapter will consider is easy enough to state. How does — or,
perhaps one ought to say, how should ~ a comparative lawyer approach the question
of lay participation in law? If for reasons of space and convenience one narrows the
subject matter of comparison, namely lay participation, down to the single institution
of the jury in English and French law the framework would seemingly be straight-
forward. How should the research student conduct her investigation into this insti-
tution in both countries? Yet, as we shall see, the question of research methods in
comparative legal studies is by no means as straightforward as it might seem. There
are serious methodological issues behind which lie important epistemological ques-
tions and difficulties. Consequently while the jury itself will not be ignored, the
emphasis will be primarily focused on comparative law method.

Introduction: preliminary questions

Otto Kahn-Freund once wrote that comparative law ‘is not a topic, but a method’.
Comparative law, he continued, ‘is the common name for a variety of methods of
looking at law, and especially of looking at one’s own law’.! Thirty years later Pierre
Legrand retorted that to represent comparative law as simply a method ‘is to take a
formalist view of comparative legal studies’ and to ‘take it to its logical conclusion is
to deny, in sum, any substantive content to comparative work about law and to
ensute that it ultimately loses its status as a discrete, autonomous intellectual
domain’. In Legrand’s view, comparative law ‘presents a new perspective, allowing’ one
critically to illuminate a legal system - another or one’s own — much in the same way
as, say, critical legal studies, feminist legal studies, legal semiotics or economic ana-
lysis of law can do’. And nobody ‘would think of reducing feminist legal theory, for
instance, to a mere method’.? Professor Legrand has also asserted two other char-
acteristics that ought to be central to comparative legal studies, namely that there
should be a commitment to theory and a commitment to interdisciplinarity.?

One preliminary question that emerges from these two positions is whether or not
they can be reconciled. Is there a fundamental dichotomy between ‘method’ and
‘perspective’? One purpose of this present chapter is to show that method is in fact
central to comparative law but that in understanding what is meant by ‘method’ in
this domain one must have a commitment both to theory and to interdisciplinarity.
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It is through methodology that comparative legal studies is able to present a new, or
at least different, perspective in respect to the discipline of law. In fact, as this
chapter will hopefully indicate, work in social science theory, in particulat episte-
mology, reveals that to make rigid distinctions between ‘theory’, ‘method’ and ‘sub-
stance’ is intellectually misleading. The way a scientific subject or mind (intellectns)
interacts with the object of a science (res) is a matter not just of actual reasoning
methods such as induction, deduction, analysis, synthesis, analogy and so on; it is
equally a matter of schemes of intelligibility and paradigm orientations.” And these
schemes and paradigms are just as much issues of methodology as are teasoning
techniques. What comparative legal studies is bringing to law research, then, is pos-
sibly more than just a different perspective. It is a domain of study that is establishing,
and advancing,® legal epistemology as a new direction in the arca of legal theory.

This first question immediately provokes another. Surely the comparison of a rela-
tively straightforward institution like the jury is hardly going to raise deep episte-
mological and theory issues? Of course much depends upon why someone might
want to compare the jury in one system with the jury in another. If one wishes to
obtain only a certain amount of technical information — say because an English
lawyer is involved with helping defend a client facing a trial in France — then it is a
question just of accessing descriptive data available in the various data sources.
However, this kind of rechnical exercise is not comparative law.” If one looks outside
the discipline of law, in particular to comparative approaches in literature, Yves
Chevrel, in his introductory book, says that to compare is indispensable to the pro-
gress of knowledge. It is, he says, to put together (cum) several objects or several ele-
ments of one ot more objects in order to examine the degrees of similarity (par) so as
to be able to draw conclusions from them that the analysis of each of them alone
would not necessarily have allowed one to draw.® If one returns to law and applies
this test to lay participation, or mote precisely to the jury, the overriding epistemo-~
logical aim is to draw out of the process of comparison knowledge that could not be
obtained from examining separately the jury in England and in France. The over-
riding issue facing the postgraduate researcher, particularly when formulating his or
her research question is this. Why compate? What new knowledge is likely to
emerge from comparing the jury (to use the example adopted in this chapter) in England
with the jury in France?

Paradigm orientations: cultural otherness

Chevrel says that the ‘scientific’ aspect of the comparative process is to be found in
the way comparatists construct a space with frontiers that deliberately mark off a
body, or bodies, of literature that come from ‘other’ cultures. The key notion is the
idea of ‘the foreign’ or the ‘other’.” This approach, however, is conducted very much
within what might be described as a paradigm dichotomy, that between a ‘natural’
and a ‘cultural’ approach.

The ‘nature’ paradigm is one that starts out from the assumption that the social
sciences are no different than the natural sciences. “The pole that we propose to call
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“naturalist” is’, wrote a leading social science epistemologist, ‘one that considets social
phenomena as being an extension of natural phenomena and not giving rise to a
specific explanation’. And thus it ‘is enough, in order to analyse such phenomena, to
determine the mechanisms upon which they depend’.’® The comparative lawyer who
operates within this paradigm (or pole) would consider the jury as an objective phe-
nomenon in itself and thus one that transcends any particular state. In turn, as will
be seen, such a paradigm assumption brings with it a number of methodological
approaches and attitudes.

The cultural paradigm, in contrast, is one in which ‘it is the cultural norms and
values of the group or society which, through the medium of socialisation, encul-
turation ot inculcation define the meaning of behaviour or, according to some, the
practices’.'' The cultural paradigm is, in other words, one in which the phenomenon
being considered is regarded as being the product uniquely of its cultural context.
Consequently when Chevrel states that ‘comparatists construct spaces which quite
deliberately set themselves apart from works coming from other practices and cul-
tures’, and that therefore the notion of ‘the foreigner is the touchstone’ of comparative
studies,'? he is functioning within this cultural pole or paradigm. It is a question of
confrontation with the ‘other’.

One can see at once the implications of this paradigm dichotomy. Is the researcher
to treat the jury as an institution that rises above any particular legal tradition or is
each national jury to be regarded as a cultural phenomenon in itself? There is no
right or wrong answer, as such, that can be asserted with respect to this paradigm
question.'® However, the methodologies and assumptions associated with each para-
digm orientation — and the nature versus culture is not the only paradigm dichotomy
of importance to the comparatist — can be examined in themselves and such exam-
inations might point a way, if not to a resolution of the paradigm question itself, at
least to the avoidance of a number of methodological pitfalls that the competent
comparatist should be at pains to avoid.

This said, there is no denying that the movement within comparative law has been
progressively towards a cultural approach. As Roger Cotterrell has put it:

An interest in understanding law in its various cultural settings might be
thought to underlie all imaginative comparative law scholarship. In the past this
has often been merely implicic. However, since the early 1990s, an explicit
concern with law’s relation to culture, and especially with the concept of legal
culture, has become much more prominent in comparative legal scholarship. In
pasticular, the idea of legal culture has had an important place in major recent
debates about the nature and aims of comparative law. Indeed, it has been taken
up by some comparatists as a tool to try to reorient the entire field of comparative

legal studies.'*

And he goes on to explain that the ‘idea of legal culture entails that law (as rules,
practices, institutions, doctrine, etc.) should be treated as embedded in a broader
culture of some kind’.?> Cotterrell concludes that culture therefore ‘appears funda-
mental — a kind of lens through which all aspects of law must be perceived, or a
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gateway of understanding through which every comparatist must pass so as to have
any genuine access to the meaning of foreign law’.'®

One of the leading contemporary comparatists to stress this cultural approach is
Pierre Legrand.”” There would be no question, for Legrand, of studying the jury as
some kind of institution that cranscends France and England. Quite the opposite:
French law and English belong to quite different traditions'® and any aspect of any
legal system — concept, category, rule, institution or whatever — must be understood
within its particular legal culture itself situated within the wider culture of the relevant
society. Extra culturam nibil datur.*®

Legrand insists therefore on several fundamental requirements. The first is that
comparative legal studies is dedicated to understanding the ‘other’.?® Consequently
although a comparison of the jury in France and in England would appear to be an
exercise in micro-comparison — one is comparing a particular object within each
system rather than comparing two legal systems (French and English) at a general
level?! — the researcher cannot escape from the macro because one must understand
the jury not just within one’s home legal culture but equally within the legal culture
of the ‘other’. One must strive to comprehend French legal culture and of course the
wider legal tradition within which it is situated, namely the Civil Law. How does
one do this? According to Legrand:

The essential key for an appreciation of a legal culture lies in an unravelling of
the cognitive structure that characterises thar culture. The aim must be to try to
define the frame of perception and understanding of a legal community so as to
explicate how a community thinks about the law and why it thinks about the
law in the way it does. The comparatist must, therefore, focus on the cognitive
structure of a given legal culture and, more specifically, on the epistemological
foundations of that cognitive structure.

What one is seeking to understand is the legal mentaliré within which an institution
like the juty is situated. ‘It is this epistemological substratum’, he says, ‘which best
epitomises ... the legal mentalité (the collective mental programme), or the interiorised
legal culture, within a given legal culture,’*?

Secondly, the methodology — ot more precisely the scheme of intelligibility®® —
employed in this mentalité search is hermeneutics.’? Legal texts are not to be treated
as objects in themselves — things capable for example of being transplanted from one
system to another — but as signifiers of something culturally more profound about the
‘other’. One might compare this method with a causal scheme.?> Take for example a
notion such as ‘contract’. The late Professor Birks, discussing the Roman law of
obligations, saw this category of contract as a scientific response to a ‘causative event’
and as such it was a category that transcended any particular legal system.?® The law
of obligations, whether in Roman, French or English law, concerned different kinds
of claim each having different causative events; and a claim in contract was a response
to a claim arising out of the non-performance, or defective performance, of an obli-
gation which in turn had as its causative event an agreement. Accordingly this kind
of analysis sees contract as a universalist concept; that is a concept not confined to any
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particular society in that it is a rational and scientific response to a common causative
event no matter where and when the event takes place.

A hermeneutical approach operating within the context of the cultural paradigm
would, in contrast, regard ‘contract’ as a sign whose cultural meaning must be deci-
phered by the comparatist. ‘For the interpretation is’, says Legrand, ‘a reading which
wants to give an account not only of the directly visible aspects of legal phenomena
but also their sense.’” And this sense is to be obtained only by deconstructing the
law ‘object’ (contract, jury or whatever) as an object in itself and reconstructing it an
interdisciplinary context which will reveal its cultural complexity.®® Such a deep
hermeneutical approach is impossible if one considers the legal phenomenon ~ that is
the notion of contract, the jury or whatever — as a universal. ‘Since’, says Legrand,
‘the law can exist only in a language and since a language always constitutes only a
significant articulation that is singular and contingent it is impossible — and one

must insist on this — to create a legal universal object.””

Differential comparison

One might observe in this comment a third requirement insisted upon by Legrand,
that of interdisciplinaricy.?® Simply looking at the jury from what might be called a
rraditional ‘black-letter” framework is not an option for the comparatist because many
of the methodological and epistemological issues underpinning the comparison
question are located at a social science level rather than at the level of a single discipline.

One such issue, as we have seen, is the problem of ‘universalisation’. In compara-~
tive literature it has been said that the ‘recognition of differences between facts or
objects to be compared is often neglected or omitted in favour of a too hasty focuss-
ing on what appears similar and, by extension, wniversal’ > This search for universal
themes can be problematic in the area of literary myths because it can eclipse objects
of comparison through the relating of ‘cultural facts to an abstract construction (the
constitution of a prototype or of a list of myth-themes (mythémes) ... ¥.>* Accordingly
Ute Heidmann has proposed what is called differential comparison which, as the
name suggests, consists in putting the emphasis on distinguishing cultural facts
which at fisst sight might seem similar. In other words,” says Heidmann, ‘if we take
the differential option, we are engaged in the construction of a comparison axis suf-
ficiently relevant and complex to take account both of the common perceived trait
and of the fundamental differences of the phenomena being compared’.?

This idea of differential comparison has given rise to a debate within comparative
law. In one of the leading textbooks on the subject, the authors, Zweigert and Kétz,
make the assertion that ‘as a general rule developed nations answer the needs of legal
business in the same way or in a very similar way’ and indeed ‘it almost amounts to a
“praesumptio similitudinis”, a presumption that the practical results are similar’. The
authors explain the importance of this presumption of similarity as follows:

As a working rule this is very useful, and useful in two ways. At the outset of a
comparative study it setves as a heuristic principle — it tells us where to look in
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the law and legal life of the foreign system in order to discover similarities and
substitutes.

They then go on to say:

And at the end of the study the same presumption acts as a means of checking
our results: the comparatist can rest content if his researches through all the
relevant material lead to the conclusion that the systems he has compared reach
the same or similar practical results, but if he finds that there are great differ-
ences or indeed diametrically opposite results, he should be warned and go back
to check again whether the terms in which he posed his original question were
indeed purely functional, and whether he has spread the net of his researches
quite wide enough.?

If one applies this presumption to compatative legal research on the jury, the ‘work-
ing rule’ would appear, then, to be one where the researcher starts out from the
assumption that the functions of the jury in the two systems (England and France)
are more or less the same.

One might note here the importance of another methodological scheme of intel-
ligibility, that of functionalism. This is a scheme that puts the emphasis not on an
analysis of the institution itself bur on its function.®® This scheme achieved such
prominence during the last century that Zweigert and Kotz assert that it is the ‘basic
methodological principle of all comparative law’ since ‘in law the only things which
are comparable are those which fulfil the same function’.*® One should not of course
be surprised by this methodological assertion from authors who have equally pro-
posed that the working presumption for the comparatist should be that of similarity.
Accordingly, for these authors, the comparatist working on the institution of the jury
will need to research carefully exactly what the jury does in each country and to be
aware of the difficulties and dangers, as well as of course the benefits, of a functional
approach. However, it has to be recognised at the outset that the whole issue of
function can prove more difficult than it might seem. For example, in assuming a
clear distinction between ‘law’ and ‘function’ the researcher may well be uncon-
sciously applying a theory, or epistemology, of law which might work well enough
for the researcher’s own system but could well be a form of epistemological imperi-
alism with respect to the other foreign system. Does a legal system that approaches
legal knowledge from a realist perspective assume that a clear frontier exists between
positive legal rules (‘law’) and the social and institutional operation of these rules
(‘function’)? An example of this problem has been discussed in more detail elsewhere.’’

However, whatever the strengths of the functional approach, the comparatist will
need to be aware that both the assertions of Zweigert and Kotz have been severely
criticised on grounds, inter alia, not dissimilar to those articulated by Heidmann.
Leading the attack is, once again, Professor Legrand who argues that Zweigert and
Kotz are simply wrong in their assertion. Comparison, he says, involves quite the
opposite presumption — a presumption of difference — because it is about identifying
diversity in law. Comparative law itself is rooted dans la djfférence.® The presumption
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of similarity has, then, to be abandoned for a rigorous experience of distance and
difference and in ‘this sense, a respect for alterity is not so much the result of a quest
for difference as it is its pre-requisite’.””

Faced with this debate, what is the comparative law research student to do? Does
she presume that juries in England and France are similar in their functions or does
she presume difference? In one sense there is no easy answer to this question since it
involves what might be called a ‘scientific’ choice whose basis cannot be epistemolo-
gically tested by reference to some kind of Karl Popper test. However, it is at this
point that the researcher must be conscious of another methodological dichotomy,
that between genealogical and analogical comparison. A genealogical comparison
aims to establish a filial relationship between the objects that are being compared and
thus it ‘is a matter of explaining similarities between ... systems in terms of res/
historical connections: any resemblance is interpreted as the sign of a genealogical
connection’.* An analogical comparison is one which pucs the emphasis on a simi-
larity of form and structure between two objects or elements not descending from a
common ancestor. In ‘a comparison between religious systems having been in no
direct contact with each other neither in space nor in time’ the ‘object of the com-
parison is not ... the bringing co light of some real properties in the objects of
compatrison’. Instead the ‘comparison is purely an intellectual exercise on the part of the
person doing the comparing’ in that one is comparing the relations and aspects between
the objects and not the objects themselves.*!

In the light of this distinction the comparatist will be required to research the
historical roots of the jury in France in comparison with its history in England. Are
there filial links between the two institutions? And, if so, how close are such links in
reality? However, great care must be taken when undertaking such historical research
because, even if a clear genealogical link can be established, the object of comparison
cannot be assumed to be a similar object in the context of either system. Thus it may
be that ‘the origins of the jury {in France}l, of the kind established following the
Revolution, must in reality be researched on the other side of the Channel, in Eng-
land’. %2 But if one merely ‘transplants’ such an institution from one system to another
this raises further methodological and epistemological questions. Are such trénsplants
really possible? Can one take an institution such as the jury and establish it in
another legal culture in such a way that it retains the essential characteristics of the
home institution; or, once transplanted, does it become something different?

This is a very complex question for several reasons. First, it is complex because the
history of law in continental Europe could be said to be a history of one legal system
formed within one social system, Roman law, being transplanted into the environ-
ment of a completely different social and legal system, namely eleventh-century
Europe.® Some civil lawyers even like to insist that there were Roman transplanta-
tions into England whose feudal model is often seen as having been resistant to such
importations.** Second, it is complex because there seem to be endless examples of
transfers from one legal system to another. Different societies seemingly borrow and
export a variety of legal concepts, institutions and rules.®> Third, it is complex
because it is not always easy to distinguish between institutions, concepts and rules
which form part of what might be termed the notion of law in general and



Comparative law and its methodology 107

institutions, concepts and rules that belong to some specific legal system. Is the idea
of legal personality or enforceable agreements an idea that has been formed within
one particular legal system and transplanted into a range of others or is it simply a
result of legal thought in general?® Accordingly one can ask whether the jury should
be seen as a specific institution belonging to a specific legal culture or whether it should
be seen as nothing more than some kind of universal example of lay participation in
the legal process.

Nevertheless, even if one accepts that there have been legal transplants from one
system to another, Pierre Legrand has posed an important question. What, exactly,
gets transplanted? In his view what at best ‘can be displaced from one jurisdiction to
another is, literally, a meaningless form of words’ and to ‘claim more is to claim too
much’. And he continues:

In any meaning-ful sense of the term, ‘legal transplants’, therefore, cannot happen.
No rule in the borrowing jurisdiction can have any significance as regards the
rule in the jurisdiction from which it is borrowed. This is because, as it crosses
boundaries, the original rule necessarily undergoes a change that affects it gua
rule. The disjunction between the bate propositional statement and its meaning

thus prevents the displacement of the rule itsclf. 4

Legrand is working, as we have seen, within the cultural paradigm and so the idea
that some institution such as the ‘jury’ can have any meaning over and above, or
divorced from, any particular legal culture is unthinkable. Others take a different
view. Michele Graziadei, for example, asserts that ‘it is far from clear that the transfer
of law from one community to another is impossible’.*® For the question is this: how
does one view culture? It is arguable that culture ‘is the outcome of mishmash, bor-
rowings, mixtures that have occurred, though at different rates, ever since the
beginning of time’.*” Graziadei does not, for all that, dismiss Legrand’s claim. What
he argues is that transplants are not just ‘a meaningless form of words’. It is more
complex.

Whatever the situation, if one returns to the jury itself the transplant issue is a
sensitive one. In England the jury played a central role in the early development of
the common law. Indeed so central was this role that before the sixteenth century the
formulation of pleadings and the reduction of litigation to a series of questions to be
decided by the jury was nothing less than the common law itself; the judge was a
mere umpire and advisor whose judgment automatically followed from the jury’s
verdict.’® On the continent, where Romano-Canonical procedure has dominated since
the fourteenth century, the canon lawyers who helped formulate the ius commune
procedute ‘rejected the idea of the jury, which left the decisive verdict in a law case in
the power of a dozen illiterate rustics, as utterly ridiculous and absurd’.>! Now it may
be that the continental view changed to some extent in the eighteenth and nine-
teenth centuries and that the jury as an insticution was imported into criminal pro-
cedure. However, the very different institutional roles played by the jury in the
histories of common law and the civil law traditions mean that the comparatist must
remain very alert to the cultural and mentality contexts in which the jury in each
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system has functioned and continues to function. In the common law tradition the
jury has undoubtedly had a considerable impact on the development of the sub-
stantive law.”? In contrast one might not so easily be able to say this of France whose
substantive law has been fashioned by professors working and re-working the
concepts, categories and rules of Roman and canon law.??

Analytical comparison

This is not to say that the institution of the jury in each system cannot be examined
and analysed as an object in itself. In fact such an analytical examination is an
essential part of the comparatist’s research. Being analytical, the methodology in play
takes as its starting point a causal scheme of intelligibility; that is to say the
researcher will, for example, take apart the judicial process in order to determine how
the relationships between the members of the jury as an institution and the witnesses,
lawyers, judge and other judicial players causally affect the decision of the jury and
how this causal relationship will in turn impact upon any appeal procedure. Evi-
dently, the comparatist will adopt such an approach with respect to each system that
forms part of the research project. And at this level of analysis what will be striking
are of course the differences and the similarities.

Thus, when discussing the cross-examination of witnesses before the jury in France
and in England, there are clearly some points of similarity. For example, the exam-
ination of witnesses in both systems is conducted in an oral hearing through an oral
cross-examination (that is, by responses to questions rather than by narration) under
the control of a judge whose role is primarily to guarantee the proper progress of the
questioning (bon dévoulement des débats) by the parties’ lawyers.’* As for the members of
the jury themselves, who as individuals are listening to this oral cross-examination,
another similarity between the two systems is the requirement of impartiality on the
part of each individual juror. Indeed, as a result of this requirement, both systems
have built up bodies of case law that are themselves capable of acting as an object of
comparison.’® Equally there are major points of difference. There are technical dif-
ferences such as the number of jurors, but a more notable one is the fact that in
England the jurors deliberate independently of the presiding judge while in France
they do not.”® In France the President of the court takes part in the deliberation and
this of course impacts in a major way on the more general question of lay participation
in the legal process. The comparatist will need to investigate analytically how this
judicial participation might affect the deliberation and reasoning processes and the
reaching of a verdict. An even more general difference between the two systems is of
course to be found art the level of the procedural models themselves: the English jury
functions within the procedural context of an accusatorial (or adversarial) process
while the French jury has been inserted into an essentially inquisitorial system. Again
the comparatist will need to analyse the technicalities of these different models.

This kind of analytical process is of itself quite capable of producing useful tech-
nical knowledge. Noting the apparent fact that on both sides of the Channel the
presiding judges are highly respected with regard to their conduct of the legal pro-
ceedings before a jury, one thesis writer analyses this respect in rather different ways.
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In England the respect attaches to the Crown Court judge as an individual who
usually fulfils his or her duty in a calm and attentive way, motivated by a sense of
justice, whilst in France the respect attaches not to the individual but to the section
of the corps of judges in the Cour d'assises.”” The explanation for this difference, the
writer points out, is to be found in the way judges are appointed in the two systems.
In England the judges are (or at least were) appointed from practising barristers and
thus have their roots in a community of practitioners who have respect for the inter-
ests of either party in any litigation dispute. This encourages an attitude of neutrality
when weighing the evidence. In France the Presiding judge has his or her roots in the
criminal investigation and (or) prosecution service and might thus once have been a
Juge d'instruction or ancien parquetier with the result that the mentality of the judge is
orientated towards the bringing of charges rather than towards weighing the evidence
and assessing the weaknesses of the accusing party’s case. The conclusion to be drawn
from this comparison is that in France there might be a certain tendency to favour
the prosecuting case.”® Having made this observation, the thesis writer is able then to
go on to make a number of suggestions with regard to the role of the Presiding judge
in France when overseeing the oral debate before the jury. One major argument
advanced by the writer is that France should develop a more adversarial framework
with regard to the oral debate and that one way of doing this is to import into the
criminal procedure the common law model of a mote passive judge thus putting
greater emphasis on the parties’ cross-examination.”” The writer makes it clear that
he is not advocating a change from the inquisitorial process to an adversarial trial, he
is simply arguing that in making the oral debate more accusatory in nature the rights
of the defendant will be enhanced.®®

There are of course positive and negative aspects to this kind of comparative ana-
lysis. The positive aspect is that the writer is going beyond the figure of the presiding
judge in each system and attempting to place this object of comparison within a
professional cultural context that goes some way in revealing the mentalities in play.
The different ways in which judges are recruited in France and in England is of major
importance and should certainly not be ignored by the comparatist. Nevertheless
there are some negative aspects. The description of the Crown Court judge may well
have some basis in social fact but to paint a picture of a calm and serene judge is to
indulge in simplicities — perhaps to create a universal myth — since more detailed
research would quickly reveal a rather complicated picture not just of the judge but
of the jury process as well. There are, for example, serious problems with respect to
the summing up of the law and the facts by the judge to juries® and there is a major
constitutional debate about the role and function of the jury within the English legal
system as a result of a leading judge, Lord Justice Auld, asserting in his review of the
criminal courts that ‘juries have no right to acquit defendants in defiance of the law
or in disregard of the evidence’.%* Professor Zander, a noted expert on English judi-
cial institutions, certainly did not regard Auld LJ’s comment as one to be associated
with a calm and serene judge; for him it was a comment displaying ‘an authoritarian
actitude that disregards history and reveals a grievously misjudged sense of the proper
balance of the criminal justice system’.®® In addition to these points, historical
research indicates that the traditional view of the English jury trial must be treated
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with caution; and so, for instance, in the seventeenth century the judge had great
power in controlling juries mainly because neither of the parties were represented by
lawyers.®* Any contemporary English lawyer who is minded to criticise the French
Conr dassise process should reflect upon Professor Zander’s observation that in the
seventeenth century ‘the accused ... lacked the safeguards both of the inquisitorial

and of the adversarial systems’.>

Models, programmes and schemes

No doubt many comparatists {rom the common law world are equally capable of
painting simplistic pictures of aspects of the French judicial system and, in fairness to
the thesis writer, he was using comparative law as a means of promoting his own
petfectly proper legal agenda rather than as a vehicle for the discovery of new
knowledge about law itself. One major danger therefore chat is to be found in com-
parative legal studies is that of superficiality in the sense that the researcher under-
takes neither a proper analysis nor strives to engender a real understanding of the
other. Comparison is used only as a means of advancing a domestic agenda. Metho-
dology in comparative law cannot therefore be divorced from methodology in the social
sciences in general.®® Accordingly the researcher who is embarking on comparative
work must first be very clear about his or her research question, for it is this question
that will largely determine what might be called the models and programme to be
adopted. Models, says one French social science theorist, ‘are schematic representa-
tions of the world made up of dimepsions put into relation and constituting the
privileged vehicle of knowledge’. They are an ‘analytical structure’ consisting of pro-
positions forming part of a language which itself is to a greater or lesser extent
formal — for example graphic schemes, equations and the like — and possessing an
‘empirical sphere’ defined both by the structural system and the context in which it is
employed and recognised as valid.” A programme sets out the ‘investigative meth-
odologies” defining the strategies through which reality will be apprehended by specific
data collection and treatment tools.%®

These definitions have of course been fashioned in relation to an empirical inves-
tigation of social reality, but they are relevant to comparative law research in as much
as choices must be made about the actual object that is going to form the focal point
of investigation. Thus to respond to this point by stating merely that the focal point
will be ‘lay participation’ in the legal process or the ‘jury’ would be methodologically
meaningless. Is one going to take as the object of comparison the jury as an institu-
tion or individual jurors (for example, a series of interviews with ex-jurors in England
and France) or the legal texts establishing and defining the role, powers and respon-
sibility of jurors or the courts in which juries form part of the process or whatever?
Each object chosen — or perhaps one might say the level of observation (text, court,
jury or jurors) at which the programme is to function — will result in rather different
types of knowledge.®”

In addition to, and closely interwoven with, this programme question is the issue
of schemes of intelligibility. As we have seen, the researcher can quite legitimately
construct a fertium comparvationss in which technical and analytical similarity and
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differences of the jury in two (or more) systems can be noted and discussed. One can
then attempt to explain chese similarities and differences with respect, for example, to
an institutional history of court procedutes in both systems noting in particular the
elements that have given rise to the points of convergence and divergence. However,
such causal explanations do not necessarily permit an understanding, as opposed to an
explanation, of the jury in each system nor does such an approach pecessarily give rise
to new knowledge. Understanding and knowledge require recourse to other schemes
of intelligibility such as structuralism, functionalism and hermeneutics.”?

A causal approach, as we have suggested, is founded on the idea that one phe-
nomenon (A) is dependent upon another phenomenon (B). Thus the existence and
characteristics of the French jury (A) can be explained by reference to another phe-
nomenon, for example the importation of the notion of a jury from the common law
(B), which in turn can be explained by a political phenomenon (C) itself explained by
a social movement (D) and so on. A structural approach, however, envisages the jury
as an interrelating model of elements more circular than linear in its pattern. Thus a
juty is envisaged as consisting of a range of elements such as a number of lay persons
(A) sitting together in a court process involving a professional judge or President (B)
listening to oral submissions of professional lawyers representing each party (C) after
which they sit together in deliberation (D) in order to produce a verdict (E). These
various elements are not causal as such, but operate as a system whose interaction will
provide of itself relevant knowledge. A functional model will, as we have seen, pro-
vide an understanding of the institution of the jury (A) by reference to its social role
(B). What does the jury do in each system and to what extent does the function of it
in each system provide a basis for understanding it as an item of knowledge?

A further important scheme is (again as we have seen) the hermeneutical method.
This would be particularly relevant if the researcher was focusing on the legal texts
which define, describe and prescribe the function of the jury. A hermeneutical
method is one where a phenomenon (A) is regarded as a signifier of a deeper phe-
nomenon (B), the signified. This kind of scheme is associated with what might be
called a deep textual analysis, although there is no reason why a hermeneutical
scheme need be confined to a text. One might examine the notion of a jury (A) in
terms of what the institution reveals about the legal mentalities (B) in France and in
England. Is the jury simply a convenient method of fact-finding within the court
process or does it represent something deeper; for example does it signify the
expression of the populus as the ultimate source of law making?

Another approach is an ‘actional’ one whereby a social phenomenon (A) is regarded
in terms of its individual actors or agents (B). The tendency here is to focus on the
behaviour of the individual and the scheme has attracted the name methodological
individualism which is contrasted wich a holistic approach.”! An actional approach in
history would thus be one that focuses on individuals such as Napoleon, Stalin or
Hitler whereas as a holistic methodology would be concerned with say particular
classes or group interests. An actional approach to juries in France and in England
would, for instance, be one that concenttates not on the jury as an existing object so
to speak but on individual actors, that is to say on the jurors and their experiences
and opinions with regard to the jury process. It would be an approach that would
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probably be largely based on interviews with jurors or on questionnaires completed
by them. An actional approach might also engender particular concepts such as the
‘reasonable juror’ or the ‘typical juror’, these notions perhaps acting as comparative
reference points.

A final scheme identified by the late Professor Berthelot was the dialectical method
whereby a phenomenon (A) is to be understood as resulting from an internal contra-
diction within a second phenomenon (B and not B). The scheme is ‘a system basically
defined by the existence of two terms at one and the same time indissociable and
opposed constituting what can be called a contradiction” and thus ‘explaining {the
phenomenon A} from a dialectical point of view is to consider it as a moment in a
future stage ’* A researcher may well adopt this scheme when examining the con-
troversies and debates surrounding the use of juries in England and in France. In
France, in particular, there is a body of opinion that sees the jury as an aberration.
Does not jury trial infringe the idea that the criminal law should be applied in an
equal manner to all citizens, and cannot this equal application be assured only by a
professional body of judges?”® If juries are to be seen as representing the populus,
ought they not be elected?’! A further problem is the question of an appeal against
the jury verdict. How can the absence of such an appeal be justified, yet how can
such an appeal procedure be instituted which does not invade the sovereignty of the
jury? In England there are also those who dissent, but the criticisms are usually
aimed at what might be described as various practical shortcomings. For example, it
has been argued that juries acquit too many defendants;’> that they are unsuitable for
long and complex trials;”® or that they are too expensive. This is not to suggest that
these practical criticisms do not arise in France, but criticism of juries in England as a
constitutional aberration are arguably rare. The supporters of jury trials tend, in
contrast, to adopt an argument that functions on the constitutional level; the lay
participation in the legal process is to be considered as part of England’s unwritten
constitution and represents a bargain between the law and the populus.”” A dialectical
approach between the French and the English debates would, therefore, surely reveal
that the jury is more than just a procedural institution fulfilling similar functions in
both systems. It goes to the core of a debate about what is meant by ‘law’ itself.

In France it is not impossible to insert the jury into a constitutional framework, for
the jury can be seen as a means of directly giving expression to the power of the
people as the ultimate source of legal authority. However, given the history of law as
a science of rules (or norms) within the civilian tradition the juty sits very uneasily
within the idea of /e proces as a highly professionalised procedure applying legal
norms. In England, where the absence of university law faculties before the nine-
teenth century has been one of the common law’s characteristics, the view that trials
should be highly professionalised institutions under the control of judges trained in
legal science is much less ingrained and when this is combined with the jury’s long
heritage it becomes easy to see why its existence causes fewer constitutional problems.
Law in England is, as a result of its history and of the influence of American Realism,
as much a procedure founded on the determination of facts as a body of abstract rules.
Nevertheless, the role of legal theory still remains central, even in the United King-
dom; for Lord Justice Auld’s view of ‘law’ is markedly different from Professor
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Zander’s. Auld sees a distinction between the ‘law’ and the ‘jury’ process, whereas
Zander seems to see the jury as part of the common law itself. The dialectical con-
tradictions are not, then, just between the English and French systems; they occur
within single systems at various different levels and this adds to the complexity of
approaching comparison purely in terms of a dialectical scheme between the home
system and the other.

In fact it is not just the different schemes themselves which contribute to the
methodological complexity in the social sciences. The complexity is intensified when
one scheme is used in combination with another, which is often the case. The med-
ieval jurists, for example, combined hermeneutics with dialectics while, today,
structuralism (systems) can be used with functionalism (the function of the system) or
with a causal analysis (crime as a system is caused by say structural unemployment
caused in turn by variations in the economic system). Or perhaps crime is caused
(causal scheme) by the motivations of individual actors (actional scheme) rather than
from more holistic phenomena? Different combinations of schemes reveal different
types of knowledge (or apparent knowledge). These complexities are of course well
known to social science epistemologists, but they are of fundamental importance to
comparative methodology in that there is no such ‘comparative’ methodology in itself
other than the act of comparing. What one compates, the level at which one operates,
the scheme(s) of intelligibility in play, the paradigm orientation in which the
researchet’s programme is situated are all an integral part of the ‘how to compare’
question. In addition the comparatist cannot assume that the ‘other’ shares the same
view of what amounts to law and legal knowledge. Is law just a model of rules or
norms or does the phenomenon of law embrace (for example) its actors, its institutions
and its mass of reasoning and taxonomical techniques? Indeed does it embrace the
psychological and ideological outlook of its actors? The point to be stressed is that
the comparatist is not a legal theorist as such; she is not there to impose a uniform
understanding of law under the guise of a tertium comparationis. She is there to research
difference as much as similarity, but both difference and similarity in turn depend
upon the schemes, programmes, levels of operation and paradigm orientations in play.
The comparatist needs to be ultra-sensitive to the epistemological significance
of different methods.

Concluding remarks

This methodological and epistemological complexity no doubt gives an initial
impression that comparison in law is ‘so complicated that it may well discourage and
deter scholars from becoming involved in the first place’.”® One immediate response
to this criticism is Legrand’s rhetorical question: whoever said that the subject of
comparative legal studies is easy?’? This difference of outlook is partly rooted in the
mentalities associated with the discipline of law on the one hand and a social science
like sociology on the other.3” Social scientists are not really able these days to retreat
into a kind of rule-orientated positivism whose adherents are happy to rely on a few
simplified methods imported from outside. Comparative law as a subject thus finds
itself caught between two mentalities and it is only in more recent years that it has
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managed to free itself from the descriptive presentation of rules.®! Many of today’s
comparative lawyers are now beginning to appreciate that their specialism is no
longer just another rather positivistic subject (learning the rules of another system
within the methodological context of a simplistic functionalism) in a law faculty list
but is an area located squarely within the social sciences in general,®? It is a subject
that is by its very nature interdisciplinary with all that this entails with respect to
methodological and epistemological complexiry.®?

This complexity need not, however, defeat the research student. What such a stu-
dent needs to do is to organise the methodological problems and debates within a
framework that will continually remind her to be sensitive to and aware of the
important link between the methods applied and the knowledge obtained.® Two
fundamental questions associated with the subject ‘comparative law’ will help with
this organisation. The first question is this: what is meant by ‘comparison’? This
question should remind the research student of some of the fundamental dichotomies
that have proved problematic, such as the ones between nature and culture, between
a presumption of similarity and a presumption of difference, between a functional
approach and its alternatives, between one paradigm orientation and another and so
on and so forth. The second question concerns law. What is meant by ‘law’ in the
context of ‘comparative law’? This second question should remind the student of
the great danger of legal imperialism; that is to say it should remind her not to
assume that the ‘other’ shares the same epistemological understanding of the term. Of
course this question is interwoven with the comparison question and so for example
in approaching the expression ‘law’ the researcher should presume difference.®® Yet
the law question, taken separately, should help the researcher focus on the important
issue of what will constitute the object of comparison and the theory implications
involved in this issue. Is one to focus on rules, norms, cases, institutions, values, facts,
reasoning methods or what?

In the context of the present work the object of comparison has been lay partici-
pation in the form of the jury. However, as this chapter has attempted to indicate,
merely focusing on the ‘jury’ as a legal institution, as some kind of ‘thing’ in itself, is
insufficient since the object question is, in the end, bound up with the comparison
question. Is one going to focus, say, on the jury in terms of its causal relations with
legal verdicts and in turn legal sanctions and remedies or is one going to focus on,
say, the individual jurors and their experiences of participating in the legal process in
England and France? Or perhaps the researcher will focus on something yet again
different. What are the natures of the theoretical debates surrounding juries in the
two systems and what do these debates reveal about the place and role of lay persons
in the administration of justice? There are important debates sutrounding the jury in
England and in France, but, although they may overlap in part, these debates are not
quite the same. They reveal different concerns and preoccupations which in turn
should reveal differences in the nature of legal knowledge. Comparing the jury or
jurors in each system ought not, then, to be an exercise in comparing things extrac-
ted from this knowledge context. The type of knowledge that emerges from a com-
parison will equally be dependent upon the programme and model in play in turn
informed by the scheme ot schemes of intelligibility adopted. Is the reseaccher going
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to adopt for example a functional or a hermeneutical approach? No doubt some will
argue that one programme, or one type of scheme of intelligibility (say a functional
method), is preferable to another just as jurists have long argued over legal theory
(Hart's or Dworkin’s model?). However, the existence of a plurality of mechods,
schemes and programmes is something that is inherent in social science research and
it will always therefore be a matter of epistemological controversy. What is important
for the research student is that she is able in her thesis introduction clearly to
articulate the programme, models and schemes — the methodology in other words —
that will inform the research project. If she does this she ought to be able to face any
sceptical examiner with a combative confidence.
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7  Critical legal ‘method’ as attitude
Panu Minkkinen

On method

Writing about a ‘critical legal method’ with which to address the question of lay
participation in law proves to be problematic for a number of different reasons.

What does ‘critical’ mean in this context? For one thing, ‘critical judgement’ is a
generic intellectual skill that all researchers are supposed to be able to apply in rela-
tion to the object of their research. For example, the Bologna Process Qualifications
Framework includes amongst the skills required at the third cycle (i.e. the doctoral
level) the capacity for ‘critical analysis, evaluation and synthesis of new and complex
ideas’.! In this sense all research at the doctoral level is expected to be ‘critical’.

But ‘critical analysis’ as a generic research skill can hardly pass for what we mean
by a ‘critical method’ in this instance. The latter implies a more radical and focused
perspective to the matter at hand. We can, for example, imagine a researcher who
rejects the internal perspective that, according to the legal positivist H.L.A. Hart,
was the ‘properly’ legal perspective.” Internally viewed in Hart’s sense the legal
system will always appear as a fundamentally legitimate way of regulating society.
Like a participant in a game we are required to acknowledge the rules if we want to
play. And so the researcher will be stuck with tinkering with minor reforms that may
or may not improve whatever political ends lay participation was intended to achieve.
But adopting an external perspective, that is, an approach that is not ‘propetly’ legal
in Hart’s sense, will emancipate the researcher from her obligations towards the law.
It allows her to, for example, evaluate lay participation in relation to democratic
ideals that are not extracted from the law itself. We could argue that the commit-
ment to an internal perspective that Hart and his positivist followers demand of the
legal researcher makes us blind to social and political practices that we as critics
should become aware of. It is in this very sense that the German political philosopher
Jiirgen Habermas claimed that the motivation ot ‘knowledge interest’ of all critical
research is ‘emancipatory’:

The methodological frame which settles the meaning of the validity of this category
of critical statements can be explained in terms of the notion of self-reflection.
This frees the subject from dependence on hypostatized forces. Self-reflection

is influenced by an emanciparory concern with knowledge ... ?
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Habermas’s notion of critical research as self-reflection with an emancipatory objective
comes already close to the political connotations that we associate the word with
today. In common usage ‘critical’ often refers to a practice of ‘criticism’, something
that the German political philosopher Theodor Adorno somewhat pejoratively
described as ‘judging intellectual phenomena in a subsumptive, uninformed and
administrative manner and assimilating them into the prevailing constellations of
power which the intellect ought to expose’.* In other words, ‘criticism’ can be a
rather simplistic albeit well-meaning attempt to rectify social wrongs that is moti-
vated by the researcher’s personal commitments rather than any academically
informed encounter with society. In the eyes of the legal orthodoxy this personal and
‘subjective’ commitment makes critical research suspect.

But if we understand the word ‘critical’ as something relating to ‘critique’ rather
than ‘criticism’, then we seem to be back at square one. Would not all research need
to be ‘critical’ as the etymology of the word already indicates?® Is not ‘critiquing’ the
very definition of all legal research worth its name?

A further problem arises from the breadth of our critique. Is it enough to investi-
gate ‘critically’ the object of our research, lay participation in law in our case? For if
we are to adopt a truly critical position, then would not remaining consistently cri-
tical require us to also address the limitations of the various ‘methods’ or perspectives
that are at our disposal? And would not this have to include any ‘critical legal
method’ itself? Can a ‘critical’ perspective in the more substantive meaning alluded to
by Adorno have a ‘method’ to begin with?

The somewhat illusory idea of a coherent ‘critical legal method’ is reinforced by the
notion that there is a ‘movement’ behind it. Just like a socio-legal method presumes a
corresponding movement, be it socio-legal or the sociology of law, a critical method
seems to refer to some similar movement that is identifiably ‘critical’. The modern
story of critical research in law is often compressed into a Critical Legal Studies (CLS)
movement that supposedly reflects what contemporary ‘critiquing’ is all about.® But
one could also well claim that the CLS movement was never really a proper ‘move-
ment’. It was, rather, a community of loosely affiliated individuals who worked
mainly in North American law schools from the late 1970s to the mid-1980s repre-
senting various non-doctrinal approaches. Although CLS researchers were politically
all clearly left-of-centre, their political kinship was never enough to consolidate the
various approaches into a ‘method’. Instead there were ‘methods’, ranging from
Marxist’ and feminist® to deconstruction,? that were often incompatible with each
other. As two leading figures of the ‘movement’, Duncan Kennedy and Karl E. Klare,
say in an early CLS bibliography (a valuable research tool in itself):

CLS scholarship has been influenced by a variety of currents in contemporary
radical social theory, but does not reflect any agreed upon set of political tenets
or methodological approaches. Quite the contrary, there is sharp division within the
CLS movement on such marters. CLS has sought to encourage the widest possible
range of approaches and debate within a broad framework of a commitment to
democratic and egalitarian values and a belief that scholars, students, and lawyers

alike have some contribution to make in the creation of a more just society.'”
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The starting point of this chapter is the claim that all legal methods, be they
conventional or allegedly ‘critical’, impose limitations into the ways in which the
researcher produces legal knowledge. In scientific practice a method is a mechanism
with which, amongst other things, the personal and ‘subjective’ views of the
researcher ate supposedly filtered out producing allegedly ‘objective’ knowledge.
‘Methodologically’ conducted research does not produce mere opinions bur, so the
argument runs, scientifically valid knowledge. A ‘critical legal method’, if there is
such a thing, would, then, be no different. Textbooks in the area'! are cluttered with
the nomenclature of acceptable frameworks for critical ‘methods’, and in its insistence
on complying with them, critical legal research can often be just as orthodox in its
approach as its more conformist cousins. It seems that it is, indeed, next to impossible
to be ‘critical’ of the ‘critical’ without turning into a reactionary.

This chapter will try to argue that the essence of ‘critique’ makes the very idea of a
‘legal method’ problematic, and that a ‘critical’ perspective to law can only be more
like an ‘attitude’ than a scientifically motivated methodic approach. Without revert-
ing back to the ‘anything goes’ of Paul Feyerabend’s methodological anarchism,*?
I will, however, try to show how the insistence on following methodological rules
guides the production of legal knowledge towards the conformity of legal orthodoxy,
and this would apply to a ‘critical’ method just as well as to any other. In this sense
the aim of this chapter is ‘emancipatory’. And curiously enough, I will further argue
that an awareness of tradition will provide one way of breaking away from that con-
formity.

‘Before you can break the rules, you have to know what the rules are’

My own doctoral thesis was criticised for the emphasis that it put on nineteenth~ and
early twentieth-century German jurisprudence. At least to some extent, that emphasis
has remained in my subsequent work. But the ‘dead German men’ are there for a
reason. They are present in my work because they represent a tradition that I am
trying to break away from. It is the ‘baggage’ of tradition that even a critic inevitably
carries with her. Because to be critical is always to be critical of something, and as
long as a given approach maintains a critical relationship with whatever it is a
departure from, then the tradition will impose itself on the critical researcher in one
way or another.

The possible benefit of such encounters with ‘dead German men’ is to better
understand how that tradition imposes itself on the legal researcher in general and, in
this case, on the critical legal researcher in particular. Understanding the tradition
will not, perhaps, be able to immediately determine what a critical legal perspective
to lay participation in law is or ought to be, but it will hopefully be able to point to
possible ways of departing from an orthodoxy than dominates legal research and, at
the same time, to also reduce the risk of being segregated into a critical ghetro
reserved only for the like-minded. The critical legal researcher will always run the
risk of being either ‘defined in’ or ‘defined out’, of being either absorbed and neu-
tralised by her political adversaries or excluded into a meaningless and ineffectual
existence outside of what is regarded as valuable academic work.!? But an approach
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that will be able to address the legal tradition on its own terms will hopefully also
identify avenues for critical departures that remain relevant.

Indeed, calls for critical departures in law are often explicitly spelled out with
reference to tradition. This can be illustrated with the help of two hypothetical
questions that, no doubt, most critically minded legal researchers have encountered in
one form or another. Firstly, how do we overcome tradition? And secondly, how can
we change law?

The first question, now reformulated within the framework of this chapter — how
can critical legal research overcome tradition? — is in fact rhetorical in so far as it also
presents at least two claims. Firstly, it suggests that it is necessary to overcome tra-
dition, if not in its entirety, then at least selectively. To be critical in legal research is
often understood as being critical of a traditional way of doing things. But secondly,
the claim also implies that there is something in tradition chat resists the necessary
change. Even if the need for another approach may well be recognised, tradition
presents itself as an impediment, and it will want to have its say before the over-
enthusiastic critic causes any serious damage. In other words, the question How can
critical Jegal research overcome tradition?” is articulated in the tension between the
demands of the future and the obligations to yesteryear.

The second question, once again reformulated — how can critical legal research
change law? ~ could perhaps be inferred from the first. Once the need for change and
the possible obstacles have been recognised and identified, the critic would only need
to find out how the required changes can come about. But if this second question was
understood so literally, the reply would be much too tautological. For the critic could
then simply answer: ‘Law can be changed by researching it in a critical way.” How-
ever, even the second question is rhetorical. It also implies that something resists,
that the researcher’s ‘traditional’ way of doing things somehow obliges, and that it is
not simply a matter of ‘doing critical legal research’ but, perhaps, of ‘correcting pre-
vious mistakes’, of moving forward from somewhere rather than uprooting oneself
completely. Perhaps in a way that is similar to the judiciary’s commitment to ‘pie-

» ) . 4
cemeal reform’, to use Joseph Raz's famous expression,'*

the legal researcher is
expected to respect the democratic mandate of the legislator and to move forward
with caution.

What the two questions have in common, however, is the notion that the tradition
of law ‘obliges’, that it is, in a manner of speaking, a ‘normative’ tradition. A nor-
mative tradition requires adherence to, and anyone wishing to do critical research in
law will sense this. And it is the normative nature of that tradition that this chaprer
will take up in more detail. How does the normative tradition of law display itself?
What is the way in which it expresses its obligations to the legal researcher? How
should the legal critic respond?

These questions will first be examined with an overview and interpretation of Hans
Kelsen’s (1881-1973) main contribution to law, namely the pure theory of law.
Kelsen published two editions of the book: a short first edition in 1934 and a
considerably enlarged second edition in 1960 that this chapter will mainly draw
on.'® In addition, many other works by Kelsen contribute towards the overall
theory.!” By emphasising the epistemological dimensions of Kelsen’s theory, I will
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focus on the way in which the pure theory of law defines its ‘logical’ framework. My
claim is that it is the particular way in which Kelsen understands logic that accounts
for the normativity of the tradition that he both establishes and represents.

Why Kelsen? The pure theory of law and the legal positivism that claims to be its
successor establish a tradition that we, as legal researchers, are expected to follow. It
is the doctrinal or ‘black letter” default position from which other approaches in legal
research are regarded as deviations and departures. Methodological norms and, more
generally, the very requirement to apply a method to legal research are typically at
the heart of this normative tradition that we are supposed to honour. Finally, this
chapter will suggest an alternative understanding of tradition, inspired by Hans-
Georg Gadamer’s (1900-2002) philosophical hermeneutics, that would enable cri-
tical departures from the tradition without having to fall back on the naiveté of cri-
ticism that Adorno was referring to.

Law and knowledge

It would be difficult to overestimate the influence of neo-Kantian philosophy in the
German tradition of legal positivism. Oversimplifying grossly, the neo-Kantians
wanted to establish a scientifically valid way of investigating social and cultural
phenomena such as law so that the resulting humanities and social sciences would not
have to pale in comparison to their natural science counterparts. [n many ways, neo-
Kantianism in law was the final blow that ended the era of natural law that had been
losing ground in legal thinking ever since the heyday of Hegel.'® And Kelsen was
the most prominent of the neo-Kantian lawyers although his affiliations with the
Marburg school of the movement are slightly more complicated than my argument
here would imply.'® Nevertheless, Kelsen's pure theory of law set the theoretical
stage for the subsequent developments in modern law on the European mainland.
Although Kelsen'’s immediate influence is, perhaps, more easily detectable in con-
tinental European or South American legal cultures, Anglophone legal theorists have
also presented their interpretations although the local variant of legal positivism is
quite different.?"

How does the pure theory of law define itself? Although Kelsen rarely uses the
term ‘philosophy of law’ but instead speaks of either ‘legal doctrine’ or the ‘science of
law’, the aims of the theory are clearly defined in a philosophical tone:

As a theory, its exclusive aim is to know and to describe its object. The theory
attempts to answer the question what and how law is, not how it ought to be. It

is a science of law (jurisprudence), not legal politics.?!

In order to be able to appreciate the full significance of Kelsen's undertaking, it is
worth keeping in mind — and perhaps even emphasising — that the pure theory of law
is essentially an epistemological project. Its aim is not primarily to provide judges or
other legal actors conceptual tools for their decisions or interpretations as the more
doctrinal readings of Kelsen have often implied. In the long run, a more scientific
and logical exposition of the law may well benefit both legislators and judges, but
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this is merely a happy consequence. The sole purpose of the pure theovy of law is to identify
its objects of vesearch, that is, legal norms, and to describe them in a scientifically valid way.
Within its overall neo-Kantian framework, one could even claim that the aim of the
pure theory of law is not to address an ontological question ("What is law?’) at all as
Kelsen’s preamble quoted above seems to suggest but to determine the epistemolo-
gical preconditions of a science of law. Law, then, does not ‘exist’ as such, or, more
precisely, the possible ‘existence’ of law is subordinate to the preconditions of know-
ing about it. So implicitly Kelsen rephrases his initial question about the “what’ of
law thus: ‘How must we conceptualize law in such a way that its scientific study
would be possible?’

Kelsen is obviously captivated by the possibility of knowing about law in a scien-
tific way. He seems to be well aware of the doubts and concerns that have been
expressed about the scientific status of law, and he acknowledges that law has often
been accused of its lack of methodological precision and consistency. The adversaries
in Kelsen’s dispute are defined in a neo-Kantian manner as advocates of an impure
‘methodological syncretism’ which alludes to controversies in theology:

The Pure Theory of Law undertakes to delimit the cognition of law against these
[PM: other non-legal} disciplines, not because it ignores or denies the connec-
tion, but because it wishes to avoid the uncritical mixture of methodologically
different disciplines (methodological syncretism) which obscures the essence of
the science of law and obliterates the limits imposed upon it by the nature of its
subject matter.??

Kelsen claims, then, that it is the ‘subject matter’ of the discipline — legal norms —
that prescribes its method. In order to literally ‘purify’ law from alien influences, it
must be ‘liberated’ from everything that does not belong to its object of study, that
is, legal norms. This ‘liberation’ is curious in the sense that it implies a past and
bygone era before law had entangled itself with the two main problems that Kelsen
identifies, namely the causal explanatory models of the natural sciences and the
‘ideological’ framework of the social sciences.?” It is, of course, clear that no such
‘Golden Age’ of law exists.

As mentioned, Kelsen's epistemological undertaking is essentially neo-Kantian.
For Kant, the description of the legal norms of an organised society would not have
constituted knowledge in the strict sense of the word at all because norms cannot
be explained through causal relations. In Kantian terms a legal norm belongs to the
world of practical reason where an effect comes about autonomously because it is
willed. For example, morality does not come about as the effect of a cause but because
man wills it autonomously and freely: I act in a morally significant — good or bad —
way because I ‘will’ to do so, not because my environment compels me to do so. And
one cannot ‘know’ about this domain of freedom, only ‘think’ it. This was the claim
that the neo-Kantians wanted to refute by either expanding Kant’s notion of theore-
tical reason and knowledge into a universal epistemology to cover even normative
phenomena (the Marburg approach) or by developing the epistemological precondi-
tions of a ‘third approach’ of cultural sciences somewhere between theoretical and
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practical reason (the Heidelberg or Baden approach).?! But for Kelsen the normative
structure of society seems to be much more than an isolated social phenomenon
amongst others. Perhaps one could go so far as to claim that Kelsen regards legal
norms significant because their normativity enables the scientific description of
society as a whole:

If it is said that a certain society is constituted by a normative order regulating
the mutual behaviour of a multitude of men, one must remain aware that order
and society are not two different things; that they are one and the same thing,
that society consists in nothing but this order, and that, if society is designated
as a community, then essentially that which these men have ‘in common’ is

nothing else but the order regulating their mutual behaviour.?

In other words, the normative order is society and vice versa. But regardless of the
claims that the pure theory of law makes about its aims at the outset, Kelsen then
proceeds to reassess his task in ever more epistemological terms: in order to be able to
describe that society in a scientifically valid way, society must be understood as a
normative order.

The specificity of law can, Kelsen claims, be described using Kant’s fundamental
distinction between the ‘is’ and the ‘ought’, between what is factual and what is
normative. The distinction also provides the criterion with which we can distinguish
law as a discipline from the natural sciences. If Kant claimed that knowledge was
possible only within the causal relations established by the laws of nature, Kelsen is a
typical neo-Kantian in the sense that he is trying to extend the main claims of Kant’s
critical method to the study of normative phenomena. This is what makes the pure
theory of law scientific. But in a legal science, social relations cannot be understood
through the causes and effects of the natural sciences because they are exclusively
normative phenomena.?® For Kelsen, then, the normativity of law requires a specific
form of knowledge.

The logic of science

But even if the object that the pure theory of law studies is normative, scientific
knowledge is not. Nor can it be. For Kelsen the requirement that scientific knowl-
edge must be ‘objective’ precludes any normative commitment to the object of study
even if the final results may call for reform and allow for conclusions de lege ferende.
We can, for example, only commit ourselves to combatting climate change after
‘objective’ research has verified the phenomenon. Similarly, according to the same
logic, we can commit ourselves to improving the participation of lay persons in legal
decision-making only after ‘objective’ research has verified that lay persons are,
indeed, excluded.

So how can one be objective about something that is in essence a norm?

Kelsen tries to resolve the issue by making a distinction between a legal norm and
what has been translated as either the ‘rule of law’ or, more appropriately, the
‘reconstructed legal norm’ or ‘legal proposition’.?” A legal norm is a command or an
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imperative, and it is also the sole object of the pure theory of law. The legal propo-
sition, on the other hand, is an objective description of the legal norm, and it com-
mands nothing. The legal proposition merely associates a possible act with a possible
sanction and prepares the legal norm for scientific description. Even if the legal norm
is the pure theory’s object of research, it cannot be identified with law as the theory
understands it. The pure theory of law describes its objects, that is, legal norms,
through legal propositions, but in the latter the normativity of the ‘ought’ serves
merely a descriptive purpose. The legal proposition, on the other hand, can only
describe the normative telationship of the ‘ought’ between act and sanction.

How would this work in practice?

The legal norm commands or entitles to associate a sanction with an act: ‘If act x,
then sanction y ought to follow.” For example, the crime of theft ought to be followed
by the sanction that is prescribed by law. But as a descriptive science, the pure theoty
of law cannot ‘endorse’ the strong normativity of the legal norm (If you steal, it is
right and just that you ought to be punished in accordance with the law’) but can
only describe the normative content of the legal norm through the legal proposition
(‘The law regarding theft that Parliament has passed states that if you steal, you
ought to be punished in accordance with the law, but as a science that merely
describes these norms the pure theory has no view as to whether you should or
shouldn’t’):

The jurist who describes the law scientifically does not identify himself with the
legal authority enacting the norm. The rule of law [PM: the legal proposition}
remains objective description; it does not become prescription. The rule {PM:
the legal proposition} does no more than state, like the law of nature, the link
between two elements, a functional connection.?®

Legal norms do not come about ‘naturally’ as effects of a cause but are ‘willed’ and are
so created in an act. In other words, the existence of a will is always a precondition of
law. But for Kelsen such an act is always a factual phenomenon whereas the outcome
of a legislative will, that is, the legal norm, must necessarily be normative. Because in
Kelsen’s neo-Kantian framework one cannot bridge the worlds of the ‘is’ and the
‘ought’, of factuality and normativity, a legal norm cannot be inferred from the will
that has created it.?® Consequently the validity of a legal norm cannot be inferred in
a scientifically acceptable way from the legislative will that has enacted it (“The law of
theft is valid law because Parliament has so decided’). Law can only exist if the leg-
islator has willed it, but that is not the source of its validity. It is valid if and only if
its legislator had the legal competence to do so:

the norms, whose reason for validity is in question, originate from an authority,
that is, from somebody competent to create valid norms; this norm bestows
upon the norm-cteating personality the ‘authority’ to create norms. The mere
fact that somebody commands something is no reason to regard the command as
a ‘valid’ norm, a norm binding the individual at whom it is directed. Only a
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competent authority can create valid norms; and such competence can only be

based on a norm that authorises the issuing of norms.?"

This is the point from which Kelsen constructs his infamous Stwfenban, the hier-
archical and layered structure of higher and lower legal norms that accounts for the
normativity of all legal norms. The validity of a lower norm can only be inferred from
a competence to enact that norm that was authorised by a higher norm. For example,
local government is authorised to make byelaws concerning the prevention of nui-
sances only because the Local Government Act 1972, a law enacted by Parliament,
authorises local government to do so. So a byelaw regulating the use of skateboards in
public parks is valid as a legal norm because a higher law, the Local Government Act
1972, grants local government the legal authority to regulate such issues. Parliament,
on the other hand, can give local government this delegated authorisation through
the Local Government Act 1972 in a valid way only because a constitution estab-
lishes the legislative powers of Parliament. In this way, lower and higher norms are
always in a logical relation to one another. In order to be normatively valid, a norm
must always refer logically to a higher norm of competence. Hence: "The law of theft is
valid law because Parliament that enacted it had the constitutional competence to do so.’

But this logical hierarchy cannot be followed through ad infinitum. Indeed, the
constitution provides the ultimate framework for legal norms from which the validity
of lower norms can be logically inferred. As far as positive law is concerned, there
cannot be anything above the constitution. But in order for the pure theory of law to
meet the scientific criteria that Kelsen has set for it, even the highest positive norms
must logically infer their validity from something higher.

So what could possibly be above the constitution? Surely not God or natural law if
we are to take scientific objectivity as a starting point.

In order to comply with the demands of his own theory and to avoid the abyss of
eternal regression, Kelsen then makes a distinction between the constitution in its
material or positive meaning and the constitution in its formal or logical meaning.
The constitution in its logical meaning includes within itself a dasic #orm that the
pure theory of law must presuppose in order to remain scientific. All normativity in
law flows from it. The basic norm is the normative foundation of the act of positive
legislation,!

Time and time again Kelsen emphasises that the basic norm does not involve the
recognition of any ethical standard that is transcendent in relation to positive law. So
it does not and cannot measure the acceptability of positive law. In other words, the
basic norm cannot be a foundational norm of natural law as many of Kelsen’s readers
have attempted to either understand it or to criticise it. The basic norm is only an
epistemological necessity. It is the ‘transcendental-logical’ precondition of the pure
theory of law. The basic norm is not ‘willed” in the same way as conventional legal
norms, but it is required by the science of law. By presuming the existence of the
basic norm, the pure theory of law establishes and fixes its own normative logic and
its scientific validity.??

It is, however, problematic to insist on such a sharp distinction between ‘willing’
and ‘presuming’. Could we not say that the pure theory of law legislates its own basic
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norm? In 1963, only three years after the publication of the enlarged second edition
of his book, Kelsen had to revise his own position on the basic norm. Kelsen was
originally uncomfortable with what the neo-Kantians called ‘fictions’.** Tn neo-Kantian
epistemology, a fiction is a heuristic conceptual tool that enables one to conceive of
something as knowledge. It is the equivalent of Kant’s ‘as if’ (a/s 0b) postulate that
even Kelsen himself makes a teference to.>? But now, in order to account for the
‘non-willed” basic norm, Kelsen must resort to a ‘double-fiction™:

The basic norm is a fictive norm, and it requires a fictive act of will that posits
the norm. It is a fiction according to which some authority wills the norm to
exist.”

In this case, the fictive nature of the basic norm icself as a ‘transcendental-logical
presumption’ is fairly easy to fathom because it is not part of positive law itself. We
must simply assume ‘as if’ the basic norm existed, for otherwise the normativity that
the pure theory of law is trying to scientifically describe would be impossible. But in
order to establish the scientific validity of the theory, Kelsen must now also postulate
a fictive will ‘as if an authority enacted the basic norm. But clearly this authority is
not fictitious at all. It can only be the pure theory itself. Through its own allegedly
ficcive authority, the theory establishes its own object of research by enacting the
basic norm, and normativity, the supposedly constitutive element of all social life,
cannot exist outside its realm.

How we ‘ought’ to do legal science

The critics of traditional legal approaches may not wish to engage with Kelsen’s pure
theory because, even if he was a socialist who openly sympathised with the women’s
rights movement and psychoanalysis in pre-war Vienna, his special brand of legal
positivism apparently has preciously little to say about the social and political con-
cerns that usually animate the critical research of law. And as a primarily epistemo-
logical project concerned with its own scientific status, it does not lend itself easily to
any methodological diversions. Even more poignantly, legal critics may wish to
deliberately avoid Kelsen because of the way in which the pure theory of law estab-
lishes a normative tradition that, in the guise of knowledge and science, tacitly deli-
mits the possibilities of critical legal reseatch. It serves as a model of the way in which
the orthodoxy of the positivistic tradition in law in general regulates the production
of legal knowledge.

But conversely, legal critics may wish to deliberately engage with the pure theory
of law — or any other tradition, for that matter — in order to be able to better
understand how a given tradition imposes limits and regulates legal research. In
Kelsen's case, it does not really concern an ‘ideology’ as tempting as it would be to
discard him simply as a political reactionary. It has much more to do with the logical
framework with which he validates his epistemology. In other words, it has more to
do with the way in which he insists that we follow a certain positivistic method lest
we end up with something deemed ‘unscientific’. The strength and weakness of the
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pute theory of law is its obsessive belief in the emancipatory potential of scientific
knowledge, and this belief seems to justify Kelsen’s insistent claim that all legal
research be ‘pure’.

How does Kelsen, then, construct his ‘normative tradition’?

In another instance, Kelsen claims that legal research must be ‘normological’.?¢
His thorny term brings together the two distinet claims that his pure theory of law
makes. Figstly, he asserts that, unlike the main bulk of the social sciences that study
factual social phenomena, law is a normative discipline. This meaning of the word
‘normative’ simply means that law’s object of study is legal norms. For Kelsen, law as
an academic discipline is normative in much a similar way as descriptive ethics that
studies ethical norms without really telling us how we ought to act. We can, for
example, study how changes in public morality relate to attitudes towards minorities
without assessing the resulting attitudes normatively one way or another. Similarly
we can study the ideals of democracy that inform views on lay participation in law,
but we need not necessarily take a stand as to whether we should endorse one or the
other ideal. The object of study is a normative phenomenon even if the science that
studies it can only describe it.

But secondly, Kelsen also claims that legal norms, the object of the normative
discipline, must be in logical relationships with one another. Primarily Kelsen
understands this ‘logical’ requirement to mean that every valid norm must by neces-
sity be inferred from a higher norm. Because the factual is so categorically distinct
from the normative ~ the ‘is’ from the ‘ought’ — Kelsen insists that a norm cannot be
‘logically’” inferred from factual circumstances. We cannot, for example, establish that
a given legal norm is valid because it is either factually enacted by the legislative will
of Parliament or factually observed in the so-called real world. As a legal norm, a
statute can be valid only if a higher norm has authorised the required legislative
act. For Kelsen, such inter-normative relations are the ‘logic’ of law as a normative
discipline.

This is where the allegedly descriptive pure theory becomes prescriptive.

Legal norms and their logical relationships make up law as a legal system, a
layered or hierarchical structure that ascends from lower norms to ever higher norms
until it reaches the hypothetical and presumed basic norm sitting at the summit of
the structure. The logical character of the legal system does not necessarily refer to
the so-called real world because statutes do not have to display the same ‘logical’
quality. The systematic logic is first and foremost a prerequisite of law as a science.

Notwithstanding the diverse social conventions that tend to acknowledge one
approach to law as an ‘authority’ while disregarding others, legal doctrine — the
‘dogmatic’ tradition on the Continent, ‘black letter” in the English-speaking world — often
expresses its demands for such a systematic logic through conceptual, epistemological
and methodological rules that the legal researcher must take into consideration if she
wishes her work to be acknowledged as law. These rules are, then, normative to the
extent that they ‘ought’ to be followed, and in Kelsen’s scheme they constitute a
second normative structure in addition to legal norms proper. So there must accord-
ingly be two normative structures: firstly, the legal norms that constitute the object
of the pure theory of law and that are metely scientifically described, and secondly,
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the systematic logic that the study of these norms requires and that the researcher is
expected to follow. The requirement to observe and to follow a legal method belongs
to this second normative structure.

Kelsen’s pure theory of law is much richer and more complex than the preceding
overview suggests. But for the sake of argument, allow me to condense the second
normative structure, that is, all the different conceptual, epistemological and metho-
dological rules that Kelsen formulates about law as a scientific discipline into a single
normative claim: ‘Legal research ought to be based on a pure theory of norms.” We
can modify this claim into more familiar variations, as well: ‘For the purposes of
research, only positive law can be regarded as law.” Or: A PhD in law on lay parti-
cipation should begin with an analysis of the relevant primary legislation.” Kelsen
serves here merely as an example, for similar normative claims as to how legal
research ‘ought’ to be done can be found regardless of what mote or less conventional
tradition one is talking about. A researcher with a socio-legal bent may well maintain
that ‘the study of law ought to be founded on verifiable social facts’, and someone
who finds Dworkin persuasive might claim that ‘law ought to concern itself with
legal interpretation emphasising liberal political values’. Even the more orthodox
strains of critical legal research make similar normative claims such as ‘legal norms
ought to be analyzed as part of an oppressive political economy’. Regardless of what
the contents of these claims are, they all convey a tradition in terms of norms. They
express themselves as normative traditions that ‘ought’ to be recognised and upheld.
And as such, they also regulate and moderate any demands for departures into other
directions.

The legal critic could, perhaps, reject or disregard a given tradition simply by
referring to its conservative or conformist tendencies. But that would be the easy way
out. If the pure theory of law imposes itself on the legal researcher as a normative
tradition that ‘ought’ to be upheld by following certain conceptual, epistemological
and methodological rules, then jts normativity must lie in the way in which it con-
structs the logical framework through which these rules are established and commu-
nicated. In other words, the scientific logic of legal research that Kelsen elaborates
and advocates makes law a normative and prescriptive discipline that tells the
researcher what she ‘ought’ to do.

How does, then, the pure theory of law with its conceptual, epistemological and
methodological rules address us? How does it capture us into a world where we are
told what to do?

The phenomenologist philosopher Edmund Husserl (1859-1938) claims that the
scientific logic of a discipline is always normative because its aim is to assess the
extent to which the discipline in question — in our case law — measures up to its own
‘idea’. In other words, it tells us what the ‘legal’ in ‘legal research’ is and sets this idea
of the ‘legal’ as something that we should aspire to. Logic, then, both evaluates a
discipline in relation to its ideal form and conducts it into that direction.®” In, for
example, Kelsen's case, the claim that ‘legal research ought to be based on a pure
theory of norms’ presupposes that one approach in legal research may be ‘purer’ than
another, and that there may even be approaches that do not live up to even the
minimum requirements of a ‘pure’ theory. In addition, the measuring of different
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approaches in legal research implies that, to stick with our example, a ‘purer’
approach is in some way superior to an approach that is ‘less pure”: it is ‘more legal’,
‘more accurate’, ‘more scientific’, ‘mote useful’, and so on. All in all, the evaluations
and judgements are normative for they all suggest how legal research ‘ought’ to be
conducted.

For Husserl, these evaluations and judgements form together a normative hierarchy
that ends up being very much like Kelsen's hierarchy of legal norms where the
validity of a lower norm was always inferred from a higher one. Evaluating, for
example, the ‘purity’ of a particular approach in legal research is namely always done
in a comparative mode, in relation to an approach that is either ‘puret’ or ‘less pure’
than the one being evaluated. Claiming, for example, that ‘the level of purity in
approach x is high’ implies that there is an approach where the level is lower, for
otherwise the assessment would have been impossible. And just like Kelsen, Husserl
also claims that in making such comparisons one must presuppose a basic norm, a
hypothetical and even fictive highest norm at the top of the hierarchy that is the
origin and the source of all normative validity within the structure. Any claim about
the level of purity presupposes the existence of something called ‘purity’ even if we
cannot say exactly what it is. The basic norm is, then, not an ‘existing’ norm but a
presupposition required in any normative discipline.®®

But unlike Kelsen, Husserl identifies two distinct functions in his basic norm.
Firstly, the basic norm has what Husserl calls a ‘regulative’ function. In the case of
logic, the basic norm establishes the validity with which the various normative eva-
luations and judgements within the hierarchy can perform their measuring function
and direct a given approach towards the ideal form of the discipline. By doing so, the
basic norm produces unity and cohesion within the discipline, and as such, it con-
tributes to the development of a disciplinary tradition. So, for example, the ‘logic” of
the pure theory that includes all the different conceptual, epistemological and meth-
odological rules that the legal researcher is supposed to take into account gradually
directs law as a discipline into a particular direction.

But secondly and more importantly, Husserl's basic norm also includes within
itself a ‘constitutive content’. For if one claims that, to once again stick with our
example, ‘legal research ought to be based on a pure theory of norms’, the claim
simultaneously implies that such an approach, namely a ‘pure theory of norms’, has
something unique about it. It must by necessity somehow stand out from all other
approaches.®® And for Husserl, this uniqueness, whatever it may substantially be,
cannot be normatively determined through the regulative function of the basic norm,
through claims, rules and propositions that tell us what we ‘ought’ to do if we wish
our apptoach to be acknowledged as, for example, legal research. In order to say
something significant about its normative object, law requires a theoretical elaboration
of its own ‘uniqueness’, of its ‘idea’. To paraphrase Husserl, all normative disciplines
require knowledge about certain non-normative cruths.

So in Hussetl’s terms, Kelsen’s ‘normological’ tradition of legal research with its
emphasis on the necessity to follow prescribed methodological rules seems to only
recognise the regulative function of the basic norm. Indeed, for Husserl, such a nor-
mative tradition could not even be scientific in any profound meaning of the word.
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Legal research would, if that wete the case, be reduced to a mere regulated practice
the premises of which are determined elsewhere. The legal researcher would simply
be blindly following her methodological rules without ever reflecting on what they
are meant to achieve and why.

The challenge from tradition

So in the positivistic variants of legal research, Kelsen included, tradition is often
understood as such a set of obliging rules that regulate the work of the researcher and
direct it towatrds something that is itself seldom seriously questioned. In other words,
the normative tradition of legal research will readily tell the researcher what she
‘ought’ to do, but it is less willing to engage in any ‘navel-gazing’ or reflections about
its own uniqueness ot its ‘idea’ even if the individual rules must by necessity be
inferred from that uniqueness and not vice versa. The requirement to adopt and to
elaborate a method of research to investigate, for example, lay participation in law is
typically such an obliging rule. By deviating from it, the researcher runs the risk of
having her work excluded from the main body of legal research as ‘impure’,
‘unscientific’, ‘not law’, or with a number of other pejorative condemnations. These
are normative traditions of research, traditions that regulate the production of legal
knowledge delimiting the options of critical departures and consequently also keep-
ing a check on what is to be regarded as scientifically relevant and what not. And to
reiterate, the orthodox strains in critical legal research are no different.

My claim is that this type of normative and ‘regulative’ tradition that is not complemented
by genuine theovetical insights about the discipline in general is not a tradition ar all. Even if
the demands of a normative tradition of research could be justified from a practical
point of view, it is never enough. Without the possibility to address the uniqueness
of the discipline, the ‘idea’ of law, if you will, the researcher is lost blindly following
externally imposed rules and regulations like methods without knowing why they
are there. And in addition, one must also be able to question the very notion of a
tradition.

What is, then, tradition? How does tradition display itself in a discipline like law
that is to a large part based on interpreting texts?

Hans-Georg Gadamer (1900-2002) is considered as the founder of philosophical
hermeneutics, that is, the philosophy of understanding and interpretation. It is well
known that Gadamer modelled his philosophical hermeneutics on how lawyers
intuitively work with their legal texts:

Legal hermeneutics is able to point out what the real procedure of the human
sciences is. Here we have the model for the relationship between past and pre-
sent that we are seeking. The judge who adapts the transmitted law to the needs
of the present is undoubtedly seeking to perform a practical task, but his inter-
pretation of the law is by no means on that account an arbitrary re-interpretation.
Here again, to understand and to interpret means to discover and to recognise a
valid meaning. He seeks to discover the ‘legal idea’ of a law by linking it with
the present. 40
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It is this linking of past and present that Gadamer understands as tradition. And he
has often — too hastily, in my mind — been accused of conservatism because of this.*’
Indeed, the word ‘tradition’ does easily invoke such thoughts. But this tradition is
something quite different. In one of his rare poetic moments, Gadamer describes how the
interpreter becomes awate of tradition in the process of understanding. When we con-
front any given text, we approach it within a particular situatedness that Gadamer
calls a horizon. No one can read texts in a vacuum, and our understanding is always
conditioned by both our social and our individual circumstances. A horizon may
always be changing, but it includes within itself all the prejudices and expectations
with which the interpreter approaches her text. For example, I am an educated white
man from a Northern European middle-class background, and that will inevitably
affect the way in which I relate to lay participation in law. If we are, for example,
reading legislation on lay participation in law, a self-professed legal critic will be
looking for different emphases than her more conformist counterpart. For my part,
I may not see it as a uniquely positive phenomenon or as something contributing
towards democracy. Because of my situatedness in the ideals of the Scandinavian
welfare state, I have seen how a well-educated and socially representative career
judiciary has been able to promote those ideals, and I may be less keen to see unin-
formed lay interference than someone from, say, Britain who may have an innate
distrust of an elite judiciary. Although we all approach texts from our particular
horizons, Gadamer insists that if the interpreter genuinely wishes to understand her
text, she must first isolate and suspend her prejudices until they have properly
demonstrated their worth: Is lay participation really ‘uninformed? Does a socially
representative career judiciary really endorse welfare state values? And so on. Structurally
this suspension is what Gadamer calls a ‘question”

The essence of the question is the opening up, and keeping open, of possibilities.
If a prejudice becomes questionable, in view of what another or a text says to us,
this does not mean that it is simply set aside and the other writing or the other
person accepted as valid in its place. It shows, rather, the naiveté of historical
objectivism to accept this disregarding ourselves as what actually happens. In
fact our own prejudice is properly brought into play through its being at risk.
Only through its being given full play is it able to experience the other’s claim
to truth and make it possible for he himself to have full play.*

Not, then, by discarding my personal prejudices from the outset as the requirement
for scientific objectivity usually tequires, but by purtting them to the test in a ques-
tion. So not by bracketing out my personal views on the political benefits of a trained
legal bureaucracy merely because they are ‘personal’, but by setting them up against
contrasting views on, for example, how that legal bureaucracy in fact emphasises
certain middle~class values and policies that I may be blind to.

How does the question unravel itself?

A text, even if it may be distant in time or in space, suddenly speaks to us. The
pledge of a victim to crime in her statement to the court, a feminist analysis of how
gender configures in the world of law, even a work of literature like a tragedy by
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Sophocles or Shakespeare; suddenly a text ‘resonates’. It ‘makes sense’, and the inter-
preter becomes awarte of a connection even if a conventional understanding of who she
is and what she does would suggest that the text in question is rather distant in
relation to the what the legal researcher should be doing. The prejudices of the legal
researcher’s own normative tradition may want to resist the resonance through
exclusion, but the legal critic may be willing to risk her own prejudices by putting
them into play and by allowing the other to have her say. Face to face with such
seemingly distant familiarities, the legal researcher can do one of two things. She can
either disregard them because her discipline informs her that they are ‘unscientific’,
‘irrelevant’, ‘methodologically unsound’, or what have you, or, as Gadamer suggests,
she can embrace them and put them to the test against her own prejudices before
deciding about their worth.

But this can work in the opposite way, as well. Being politically impatient as we
often are, we may feel tempted to discard the ‘baggage’ of a tradition that seems to
be preventing us from getting on with things. But engaging with, for example, the
pure theory of law may also clarify how the tradition of legal positivism more gen-
erally exercises its normative hold over the production of legal knowledge. We may
be able to question the hostility of legal positivism towards certain approaches in law,
its corresponding fascination with regulated knowledge and the method that will
supposedly produce it, its belief in the explicative power of formal concepts, and so
on. And by putting such issues into play in the question, we may well get a valuable
glimpse of where we could be ourselves heading.

Perhaps it is unusual to suggest that a ‘humanist’ approach like hermeneutics
could offer a model for the legal critic that goes beyond mere criticism. But even
some approaches that are mote commonly associated with critical legal research share
a certain kinship. For example, Silja Freudenberger suggests that Gadamer’s herme-
neutics offers an inspiration and ally — but not necessarily a model — for feminism on
many interrelated levels.®> T will re-formulate Freudenberger’s more general observations
here with specific reference to legal research. Firstly, feminist approaches to law and
hermeneutics both depart from a critique of the propositional concept of knowledge
and reject the methodological ideals of modern science that underpin that concept.
The starting point of both more conventional approaches to legal research and Kelsen's
pure theory of law is, of course, quite the opposite: to construct legal propositions and
concepts by adhering to a scientifically sound methodology. Secondly, feminist
approaches to law and hermeneutics both endorse a non-pattonising and open rela-
tionship with the other and what she may have to say whereas conventional approa-
ches to legal research do not seem to include any such dialogical elements. The tone
of conventional legal research is exclusive rather than inclusive as Kelsen’s notion of
‘purification’ already reveals. Thirdly, feminist approaches to law and hermeneutics
both include a fundamental recognition of the historical, cultural and social situat-
edness of interpreters rejecting any claims to the type of universal and unattached
perspective that the ‘objective’ ideal of conventional approaches suggests. Fourthly,
feminist approaches to law and hermeneutics both recognise that, on account of the
fundamental situatedness of all interpreters, the existence of differing voices is not
considered as a flaw or a weakness but, rather, as an inevitability, whereas Kelsen’s
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brand of positivism would rather ‘purify’ legal research from all such deviations.
Finally, feminist approaches to law and hermeneutics both call for reflection on one’s
own position and one’s vested interests in research and academic work whereas the
only explicit aim of conventional approachers to law is the supposedly disinterested
pursuit of knowledge.

So the legal researcher does not partake in tradition by prudently following the
normative demands of her discipline and by enclosing herself into its limited world
but, as Gadamer expresses it, by allowing the other to speak. This is by no means an
uncritical encountes. Far from it. Within tradition, the legal researcher encounters
the other with her own prejudices, and the encounter takes place in the form of a
question. The legal researcher’s prejudices are the ‘legal baggage’ that she by neces-
sity catries with her, and through questions she evaluates whatever it is that she has
encountered by undesstanding it in a particular way: she unravels history ‘as a legal
researcher’, she conceptualises society ‘as a legal researcher’, she reads literature ‘as a
legal researcher’, and so on. But at the same time, she develops an awareness of the
baggage that she is carrying with her. Instead of throwing it all hastily overboard and
proceeding to criticise perhaps prematurely, the encounter invites her to review what
her position ‘as a legal researcher’ involves and whether it contributes anything
valuable to her understanding of the world.

Resonance

In other words, the legal researcher is part of a tradition only if she can question the
other and be herself put into question by it. So one possible response to the question
‘How can critical legal research change law?’ could well be: the legal critic can
change law by partaking in its tradition. But this requires that tradition is not
understood in a normative way. The normative tradition of legal positivism in general
and Kelsen’s pure theory of law in particular both oblige the legal researcher to
follow prescribed conceptual, epistemological or methodological rules. Research into,
for example, lay participation in law must be conducted in particular ways, and the
sanction for doing otherwise is a negative assessment of the results. As such, these
rules do not allow for the resonance of the question. On the other hand, a dialogical
tradition such as the legal critique that I am advocating here offers the researcher the
possibility to allow that resonance to grow into ever new questions the answers to
which lead to yet new questions.

Tradicion, then, reveals itself to the legal researcher in this resonance, in the see-
mingly unlikely familiarities that she first questions through her own prejudices and
that consequently also put her and her prejudices into question. Through the reso-
nance of tradition the legal critic can become aware of the self-imposed limitations
that prevent her from seeing the wider picture. But her response is not an alternative
‘critical’ legal method that would limit her in more or less similar ways but, rather,
an attitude and a willingness to continuously question and to be put into question.

So hopefully my own fascination for the Germans is at least partly justified. There
may very well be more conventional or established critical perspectives like Marxist or
feminist approaches that I should at least consider as my starting-points. But there is
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also an argument to be made for developing critical departures from the tradition

that one comes from by engaging with it in critical dialogue. Otherwise the legal

critic runs the risk of unwittingly carrying that tradition with her by blindly swapping

one normative tradition for another.
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